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PREFACE 


Because of its clear exposition of the European war situation of the 
moment, there is made available to readers of International Conciliation 
the text of the address prepared by the late Marquess of Lothian, Am- 
bassador of Great Britain at Washington, for delivery at a dinner of the 
American Farm Bureau Federation at Baltimore on December 11, 1940. 
The reading of the address by one of his associates at the British Embassy 
preceded by but a few hours the tragically sudden death of Lord Lothian. 

Through the courtesy of the American Peace Society, publisher of the 
quarterly World Affairs, it has been possible to include also in this pam- 
phlet the text of an address delivered last February at the College of 
William and Mary in Virginia by Mr. Charles Warren, formerly As- 
sistant Attorney General of the United States. Mr. Warren is well known 
as the author of books dealing with the Constitution of the United States 
and its interpretation by the Supreme Court, and short articles from his 
pen have appeared in earlier issues of the /nternational Conciliation series. 
In his address at Williamsburg, Mr. Warren discussed the scope of the 
Supreme Court’s power and jurisdiction in disputes between States of 
the Union and drew an analogy between this phase of the Court’s ex- 
perience and the possible adjudications of a World Court having plenary 
power to decide controversies between associated nations. 

That political and economic trends in the United States constitute a 
threat to our republican form of government is the purport of the address 
appearing under the name of Colonel O. R. McGuire, formerly Counsel 
to the Comptroller General of the United States and Special Assistant 
Attorney General of the United States, who is now Chairman of the 
Committee on Administrative Law of the American Bar Association. 
Colonel McGuire’s address, made before the Rotary Club at Greensboro, 
North Carolina, on October 14, 1940, is republished in this document 
with the kind permission of Vital Speeches magazine. 


Nicuotas Murray ButLer 
New York, December 16, 1940. 
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ADDRESS OF THE MARQUESS OF LOTHIAN! 


It is now nearly five months since I made a public speech in the United 
States. Since then I have been home to consult with my Government and 
to find out for myself how things were going in Britain. I want tonight 
to give you some of the conclusions I have formed. 

In these last five months there have been tremendous changes. When 
last 1 spoke we had just experienced the terrific shock of the overthrow 
of France. Hitler seemed irresistible. First Poland had been overwhelmed, 
then Norway, then Holland, then Belgium. Finally came the destruction 
in less than a month’s fighting of what had been rated as the finest army 
for its size in Europe, and the disarmament and division of France. 

If you recall those dismal days you will remember that there was some- 
thing like despair in many diplomatic and business circles in Washington, 
New York, and other cities in the United States. What could be the 
future of civilization if France, that beautiful child of liberty, had erased 
the rights of man established at the Revolution and defined in three im- 
mortal words Liberté, Egalité, Fraternité, from her escutcheon. Further, 
Hitler had announced that he would dictate peace in London in August, 
or at latest by the middle of September. And had not he always been 
right about his military dates? Britain had saved her soldiers, it is true 
by a miracle, at Dunkerque. But they had lost all their equipment, guns, 
tanks, motor vehicles, machine guns, and rifles. The German Air Force 
too, was known to be far superior in numbers to the Royal Air Force, 
and its dive bombers had just crushed the resistance of the French Army. 
Was it not certain that England was going to be conquered and that with 
Hitler’s crossing of the Channel the end of the British Commonwealth 
would come? 

If these were the gloomy prophecies in circulation about us, there were 
hardly less gloomy speculations about the future of the United States. If 
Hitler conquered Britain the British fleet would be sunk or surrendered 
or scattered among the British nations overseas. Yet was it not clear that 
American security required two fleets, the British fleet, based on Britain 
blocking the entry of hostile European fleets into the Eastern Atlantic, 
and the United States fleet predominant in the Pacific. It was this dual 
system which protected the Monroe Doctrine and which alone could 
keep war distant from American shores. That, too, was the time of the 





1 Read before a dinner of the American Farm Bureau Federation at Balti- 
more on December 11, 1940. Text of address supplied by the British Embassy 
; at Washington. 
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gloomy revelation in Congress that the United States was as unprepared 
for modern war as all the other democracies had been. It was said that 
she had full modern equipment only for 75,000 to 100,000 soldiers, an 
air force which was very good in quality but terribly small and with none 
of the reserves and organized manufacturing capacity of the nation behind 
it, and an excellent navy, but a one-ocean navy facing the possibility of a 
two-ocean war. The prospect, therefore, before the United States if the 
British fleet was sunk or surrendered or sailed away to the outer parts 
of the British Empire was not rosy. With Hitler and Mussolini’s navies 
and the remains of the French fleet based on the eastern rim of the At- 
lantic and on strategic islands well out in the Atlantic, Iceland and the 
Faroes, the Azores and Teneriffe, would not the whole American fleet 
have to come back to the Atlantic, leaving the Pacific both North and 
South, at the mercy of Japan? Moreover, even if some part of the British 
fleet passed across to North American ports it would not have a quarter 
as much value to North America. If Gibraltar and the West African 
ports fell into Axis hands how could the United States defend the Monroe 
Doctrine, especially if some thousands of planes were assembled at 
Dakar with “fifth columns” in the Americas, elated and arrogant at the 
downfall of Britain? Finally what would happen to the rearmament pro- 
gram of the United States, if Hitler and his allies, with Britain conquered, 
in possession of nearly all the strategic positions and the industrial re- 
sources of the globe, was able to hold three battleships or tanks or air- 
planes for one against the United States? 

Those June and July days were indeed gloomy days for us and for 
you. That was the period of Hitler’s triumph—when he went to the 
Invalides to commune with an earlier conqueror of Europe, to the Eiffel 
Tower to survey his new empire, and to Boulogne, where once before a 
grand army had been assembled for the conquest of Britain. 

But that grim picture has been dispelled, at any rate for the present, 
by the action of the people of a small island in the North Sea, nobly and 
valiantly aided by the young nations of the British family across the seas. 
First there was the retreat from Dunkerque, not an operation likely in 
itself to bring victory, but certainly a testimony to the undiminished 
toughness and fighting capacity of British soldiers and sailors. Then came 
Mr. Winston Churchill, with almost the whole of the rest of the world 
on the run, standing undaunted in the breach defying in matchless oratory 
the apparently irresistible power and prestige of Hitler and National 
Socialism, and inviting his fellow countrymen not to appeasement or re- 
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treat but to resistance, at the price of blood and suffering, sweat and 
tears. Then came the reports of your own Air Attachés, that the Royal 
Air Force had taken the measure of the German Air Force, despite its 
superiority in numbers, and was on the high road to establishing its 
supremacy over the British Isles. Then followed the great air battles of 
August and September in which the Germans lost nearly two hundred 
machines in a day and five or six to one in pilots. Then came the brutal 
bombing of London and especially of East London by night. Few people 
realize what an inferno that was. The first attack set great fires alight, 
so that hour after hour night after night the German bombers could re- 
turn the short distance to their bases in France to collect fresh cargoes of 
destruction to unload on the stricken people of Dockland. But there was 
no flinching before Hitler’s attempted intimidation, no crying for peace, 
no suggestion that, though we were almost alone, we had had enough. 
The simple victims, blown out of hearth and home, declared that they 
would stick it if only others did and it led to victory. The air raid wardens, 
men and women, the fire fighters, the police, the doctors and nurses, the 


‘voluntary services worked on hour after hour, day after day, amid the 


fires and the crashing of the bombs, with heavy casualties, until they had 
rescued and tended the wounded, fought down the flames, and the new 
resources of the barrage and other devices brought the bombing under 
some control. 

And finally has come the gradual petering out of the much heralded 
invasion of Britain. That invasion was really broken in the great air 
battles, when Hitler tried to beat down our air force and open the way 
for his ships and his troops. But every day it is made more difficult as 
our armies increase and their equipment reaches modern standards, and 
as our squadrons multiply and our organization improves. 

Thus if Hitler won the first round of the great battle which began in 
Norway in April, we have won the second. For without the conquest of 
Britain Hitler cannot win the war. 

But the war is not yet won. Do not think that Hitler and Nazidom is 
going to be easily overthrown. Hitler is certainly going to make another 
attempt next year—and earlier rather than later—to beat down our re- 
sistance by new methods and still greater violence, and so open the way 
to world domination for the Nazis. 

I do not think that even now we realize the true nature of National 
Socialism. The triumph of Hitler no doubt grew out of the despair which 
settled on Central Europe in the long years of war, defeat, inflation, 
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revolutionary propaganda, and which grew out of the unemployment and 
frustration which followed from the absence of any real unity in Europe, 
the sudden restriction of immigration overseas, and the attempt to com- 
bine the collections of reparations and war debts by the Allies and with 
the imposition of unjust tariffs after the war. That was what gave Hitler 
his chanc e. But modern National Socialism is the reassertion of the strong- 
est tradition in German and Prussian history, the belief in the all-powerful 
military State, creating order and discipline at home by ruthless Gestapo 
methods and expanding its wealth and power by ruthless conquest abroad. 
Hitler has created a movement in Germany which is so unfamiliar to the 
Western democracies as to be almost incomprehensible to us. The central 
purpose of the democratic movement in the West of the last few centuries 
has been to enlarge the liberty and responsibility of the individual citizen. 
War and despotism have been anathema to the democratic mind just be- 
cause they are both inherently destructive of individual liberty. We have 
almost lost the capacity to understand that war and conquest can be 
regarded and preached as heroic and legitimate ends in themselves. 

Yet that is precisely what National Socialism under the leadership of 
Hitler does. Nazism is the application of the principle of army organi- 
zation, obedience, and discipline to a whole nation, to men, women and 
children alike, partly as the basis of order at home, and partly so that it 
can be used in war, total war, war without limit and without mercy, with 
its concomitants, propaganda and fraud, as the means of the total sub- 
jugation of other nations to serve the Nazi will. 1 repeat that it is almost 
impossible for us to believe that such a program can be made the central 
purpose of a modern nation. Yet it is beyond question that this is what 
Hitler’s Germany stands for. Hitler and his party are not concerned to 
bring about juster frontiers in Europe between free peoples or a fairer 
distribution of colonial raw materials between the leading nations of the 
world. Their object is to subjugate others so that they and their resources 
can be organized on totalitarian lines for the benefit of the German 
military State. And they believe that, provided they use that power with 
efficient ruthlessness, modern science and modern psychology has given 
them the means with which to create the greatest military empire the 
world has known. First they demoralize and disintegrate their neighbors 
by the propaganda of fear, appeasement, pacifism, and internal division. 
Then they knock them out by total war. 

Hitler first used those methods to conquer the old Germany and to 
destroy all opposing forces within it. He then set out to organize Germany 
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as a military State and propaganda machine of tremendous power. He 
then turned this terrific instrument on Europe to overthrow and enslave 
the peace-loving nations, one by one, first Austria, then Czechoslovakia, 
then Poland, then Norway, Denmark, Holland, and Belgium until Europe, 
save for Britain and Russia, now lies prostrate before him. But that is not 
going to satisfy Hitler and the National Socialists. If they are allowed to 
do so they will now go on to organize Europe itself for war and propaganda 
in order to use it for further expansion later on. Under Hitler the free 
nations of Europe are never going to reappear. They are going to be re- 
duced permanently to political, economic, and military impotence, so that 
they can act as the suppliers and serfs of the ruling German race. You 
can see the process beginning in the annexation of Lorraine and the trans- 
plantation of its people, and in the hideous treatment of the Poles. You 
can see it in the transportation of machine tools into Germany, so that 
Berlin will control all economic power and the rest of Europe has to toil 
for its masters. Hitlerism cannot stop and become peaceful. Nazi Germany 
is organized for war and totalitarian economics and for nothing else. Its 
economic system, like everything else is built on fraud. War and prepara- 
tion for war is its only real remedy for unemployment. 

This war, therefore, is not a war between nations like the last war. It 
is more of a revolution than a war—a revolutionary war waged by Hitler 
and his military totalitarian machine against all other nations and the 
free world in which we have lived, so as to make them military, political, 
and economic satellites of a totalitarian world empire. Then Hitler will 
have given the world peace—the peace of death—and employment, the 
employment of a slave. 

It is quite obvious that the only way of stopping the expansion of the 
Hitler Europe is to confront it somewhere with a power possessed of 
superior armaments and an impregnable strategic position. As we have 
found through bitter experience it will never be stopped by appeasement 
or concessions. It is equally obvious there that will be no freedom for 
the conquered peoples of Europe until the authority of the Nazi group 
and its brutal philosophy have been overthrown in Germany itself. 

Today, however, we have still to build up the peace which will cer- 
tainly be able to stop Hitler. Hitler, as we have seen, has lost the second 
round of the war. But we think that he certainly is going to renew the 
attack on Britain with all his might this winter and spring. Everything 
else is for him a side show. But if he can destroy Britain he and his friends 
will have won the basis of world domination. But this time he is going to 
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concentrate on the sea. He has failed to overwhelm us in the air and we 
are sure that he will continue to fail, while with your help our power to 
hit back with our bombers will steadily increase. But he is building sub- 
marines and long distance planes with all his might and main with which 
to bomb the convoys and to announce their location to the submarines. 
He will base them on all the ports and aerodromes along that line which 
runs like a vast semi-circle round Britain, from Narvik down the northern 
and western coasts of France to Spain. He will have two new 35,000 ton 
battleships, the Tirpitz and the Bismarck, and other vessels in the North 
Sea early next year. With these he will try to deliver a knockout blow 
at Our communications so as to prevent us getting the food, the raw 
materials, and airplanes necessary to enable us to continue the war at 
full strength. The danger, of course, springs ultimately from the fact 
that in the last war we had the support of the Japanese, the Italian, the 
French, and, after April 1917, of your navy, whereas today, since the 
disappearance of the powerful French Navy, we are fighting alone. Our 
navy, therefore, with the tremendous tasks which rest upon it, no one of 
which has it shirked or evaded, is strung out terribly thin. 

We think that this is a situation which concerns you almost as much 
as it concerns us. It has long been clear that your security no less than 
ours depends upon our holding the Atlantic impregnably and you the 
Pacific. So long as this is so the way of life to which we are attached can 
continue and our free economic system can resist totalitarian attack. But 
if one of those two navies fails, the unity of the British Commonwealth 
begins to disappear, control of the trade routes begins to pass to the Axis 
powers and those controlling bastions of sea power which now keep war 
away from America, become the jumping off points from which it can 
be menaced. 

Moreover the Axis-Japanese Pact of September last makes nakedly 
clear the ultimate objective of totalitarian strategy. As soon as an Italian 
or German army or fleet can occupy Gibraltar or North West Africa or 
Great Britain’s control of the Atlantic has been sufficiently weakened to 
cause doubt where the American fleet should be stationed the two-ocean 
attack on us both in the Atlantic and the Pacific, will be simultaneously 
launched. The more secure is our control of the Atlantic, the less likely 
is the two-ocean war to break out. 

We have both, therefore, a vital interest in decisively defeating the 
now rapidly maturing naval attack on the communications of the British 
Isles. It is the best way of preventing the spread of the war. And it is an 
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essential step to that victory which will eventually follow the failure of 
Hitler to destroy Great Britain, both by air and by sea, and the uninter- 
rupted flow of American munitions to the British Isles. 

We have no illusions, therefore, about 1941. It is going to be a hard and 
a dangerous year. Our shipping losses have recently been formidable. In 
one week British Allied and Neutral losses were nearly 200,000 tons. 
Only one of the two passages to Britain round Ireland is open to us, 
which enables Germany to concentrate its submarines on the other. We 
are suffering, on the average of October, two hundred civilian deaths and 
three hundred civilians mutilated every night from enemy bombardment, 
and our food supplies are gradually being more strictly rationed. 

But we are not in the least dismayed. With help from you we are 
confident that we can win, and win decisively in 1942, if not before. We 
are confident, first of all, for spiritual reasons. The core of Hitlerism is 
moral rottenness, the belief that the use of utter brutality and ruthless 
power in the prosecution of domination is the road to greatness both in 
individuals and nations. Hitlerism is the tragedy of Germany. Its doctrine 
is not true. All history proves it wrong. The Sermon on the Mount in 
the long run is much stronger than all Hitler’s propaganda or Goering’s 
guns and bombs. The core of the Allied creed, for all our mistakes of 
omission and commission, is liberty, justice, and truth and that we believe 
will infallibly prevail, if we have the resolution and the courage to resist to 
the end. 

But on the side of armaments also, we have great and growing assets. 
The curve of our munition and airplane production is steadily rising— 
despite the bombing. The number of our divisions, of our airplanes, of 
our pilots is also steadily going up. 

What is more important the young nations of the Commonwealth, 
Canada, Australia, South Africa, New Zealand are fast getting into their 
stride. The number of their divisions is increasing. You will soon hear of 
their prowess on more than one front, as you have heard of the New 
Zealand Achilles in the Graf Spee battle and the Australian Sydney in the 
Mediterranean. The Canadian training scheme is rapidly coming into 
output. You will be staggered at what will come out of Canada shortly in 
the shape of trained pilots and men, And Canada produced perhaps the 
best airmen in our forces in the great war. Australia and New Zealand are 
producing pilots also in great numbers. South Africa is actively engaged 
both in the air and on land in Abyssinia, Kenya, and in the Sudan. Indian 
troops and Indian munitions are now coming into the battle fronts, and 
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ever increasing resources are coming from the colonies and territories, 
loyal to a man and proud of their membership of the Commonwealth. 

The whole of this growing aggregation of power is now being mobilized. 
Its first task is to defend that great ring of defensive positions which lie 
around you, Britain itself, Gibraltar, Cape Town, Egypt and the Suez 
Canal, Singapore, Australia, and New Zealand. If Hitler and his friends 
could smash through these great positions his power could begin to spread 
over Africa and the Pacific, it would make the problem both of security 
and of bringing the war to a victorious end immeasurably more difficult. 
But as long as we can hold these positions, we and the democratic world 
beyond them are safe. Napoleon saw that all war is a struggle for position. 
Our second task is to enable us to deliver increasingly formidable blows 
at Germany itself, at her allies, one of whom is already beginning to 
crack, and to bring assistance to the subjugated peoples now once more 
beginning to show signs of a resistance to Hitler’s will. The heroic Greeks 
now striking a mortal blow at the prestige of Mussolini and his system 
are showing how much the position has already improved since the legend 
of totalitarian invulnerability was broken last September. 

But that result is not yet secure. It will be put to the test in 1941. If 
we can now stave off the attack on Britain, if we can last out next year 
still holding all the positions I have mentioned, Hitlerism in the end 
must go down unless Admiral Mahan is all wrong. By ourselves we can- 
not be sure of this result—though we will try our best. Not only is there 
the situation in the North Atlantic I have described, but no one can yet 
tell when the constant pressure of Hitler both on the Vichy Government 
to give him control of the French fleet and bases in the Mediterranean, 
and on Japan to extend the war in the Pacific, may lead to. But with 
your help in airplanes, munitions, in ships and on the sea, and in the field 
of finance now being discussed between your Treasury and ours, we are 
sure of victory—sure that the gangster menace to human freedom, the 
greatest the world has ever seen, will go down to the oblivion it deserves. 

It is not for me to try to tell you what you ought to do. That is entirely 
for you to decide for yourselves. But it is my business to see that you 
are informed of the essential facts because unless you are so informed 
you cannot form a judgment and I and not you would be responsible for 
the consequences, hence this speech tonight. You have already declared 
your interest in the survival of Britain. It is for you to decide whether it 
is to your interest to give us whatever assistance may be necessary in 
order to make certain that Britain shall not fall. 
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There are only two more things I want to say in conclusion. The first 
is that nobody who, like myself, has seen what the steady and constant 
bombardment of great cities from the air means, could wish any friendly 
country like the United States of America to undergo any similar ex- 
perience. Hitler has let loose this kind of warfare on mankind and will 
have to take the consequences. And we for geographical reasons are in 
the firing line. But you and Canada and Australia and New Zealand and 
probably South Africa have the chance, if you take it, of saving your- 
selves from being the theater of total war. You are the center of that 
great ring of fortresses, Britain, Gibraltar, Cape Town, Suez, Singapore, 
and Australia, 1 have mentioned, to which I should add Hawaii and 
Panama. So long as these fortresses stand, the war, with its aerial bom- 
bardment, cannot in any real sense of the word roll up to your shores or 
devastate your towns and cities. I do not believe that a liberal civilization 
can develop under conditions of constant bombardment and war. Modern 
individual freedom developed first in England precisely because the Chan- 
nel protected Britain from constant war, and later in America because 
the Atlantic did the same. Almost alone among the nations you still have 
the chance of making your country immune from the devastation of war, 
not by pacifism or attempted appeasement of the dictators, but by helping 
to maintain the frontiers I have described, all occupied by liberal democ- 
racies like yourselves and prepared to fight for their independence and 
yours and with your help able collectively to generate more power than 
the totalitarian alliance can bring against them. But if ramparts fall the 
war will inevitably cross the oceans and roll up against your shores. If 
Britain and the Eastern shores of the Atlantic and the islands which lie 
off its shores, Iceland, the Azores, or bases like Dakar fall into the dic- 
tators’ hands, or if you are unable to defend the island fortresses in the 
Pacific, then the jumping off grounds go against you, the oceans become 
a passage-way, and your power to strike back at an enemy disappears 
because you have no bases from which to do so. 

The last thing I want to say concerns the future. There were two 
things which I found the ordinary citizen in Britain thinking about. The 
first was that all his and her suffering and sacrifice should, if possible, end, 
not all war, for human nature is probably not yet ready for that, but the 
kind of total war Hitler is waging, with its hideous mutilation and de- 
struction from the air and its brutal persecution of conquered peoples. 
The second was that after this war no one who had done his duty should 
be thrown on the scrap heap of unemployment, with nothing but a bonus 
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or a dole. Somehow or other employment must be found for everybody. 
Some people are spreading the legend that democracy is disappearing from 
Britain and that she will come out at the end of the war a Fascist or a 
Communist State. Nothing could be further from the truth. I have never 
known Britain more truly democratic. The British are not going to change 
their essential character. It has shown itself in this war. They will move 
forward, of course, with the times, but without revolutionary violence, 

But the more people think about the future the more they are drawn 
to the conclusion that all real hope depends upon some form of cooperation 
between the United States and the British Commonwealth of Nations. 
Even if we win a total victory there will be no chance of immediately 
creating an effective new League of Nations. There will be nothing in 
Europe out of which to make it. A majority of the younger generation 
consists of people who have been educated in such brutish doctrines as 
blood and earth, that might be right, that Jews are social poison or chat 
business men are hyenas only fit for destruction. No man can even say 
what the France of tomorrow will be like. 

The plain truth is that peace and order always depend not upon dis- 
arming the police but upon there being overwhelming power behind just 
law. The only place where that power can be found behind the laws of a 
liberal and democratic world is in the United States and in Great Britain 
supported by the Dominions and in some other free nations. The only 
nucleus round which a stable and peaceful and democratic world can be 
built after this war is if the United States and Great Britain possess be- 
tween them more airplanes and ships of war and the key positions of 
world power, such as I have described, than any possible totalitarian 
rival. Then and then only will political and industrial freedom be secure, 
and will it be possible for a free economic system to prevail against the 
economics of totalitarianism. If we are to set the world going again, not 
only must we have strength, but we must not adopt the fatal policies we 
all pursued after the last war, the establishment of prohibitive tariffs, 
trying to collect fantastic reparations and war debts across these tariffs, 
and then hoping to dodge the inevitable consequences of these follies by 
a policy of reckless lending. Markets and employment for all should be 
the main purpose of post war economic policy. 

I have done. I have endeavored to give you some idea of our present 
position, of the dangers and problems of 1941, of our hopes for the future. 
It is for you to decide whether you share our hopes and what support 
you will give us in realizing them. We are, I believe, doing all we can. 
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Since May there is no challenge we have evaded, no challenge refused. 
If you back us you will not be backing a quitter. The issue now depends 
largely on what you decide to do. Nobody can share that responsibility 
| with you. It is the great strength of democracy that it brings responsibility 
| down squarely to every citizen and every nation. And before the Judgment 
Seat of God each must answer for his own actions. 
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THE SUPREME COURT AND DISPUTES 
BETWEEN STATES! 


By Cartes WarREN 
I 


The Supreme Court is an American institution in which all citizens— 
lawyers and laymen alike—should have a keen interest. 

On February 2, 1790, the first Supreme Court, appointed by President 
Washington, convened with a quorum (at its session on February 1, only 
three Judges were present). It met at one o’clock in the afternoon in a 
building known as the “Exchange,” located across the foot of Broad 
Street at its junction with Water Street in New York City, and six blocks 
away from the Federal Hall at the corner of Broad and Wall Streets 
where Washington had been inaugurated and where the Congress was 
then sitting. In the second storey of a hall, sixty feet long, in which the 
State legislature met in the mornings, there assembled on that day, Chief 
Justice John Jay of New York, Justices William Cushing of Massa- 
chusetts, James Wilson of Pennsylvania, and John Blair of Virginia. 
There also was Edmund Randolph of Virginia, the first United States 
Attorney General. 

Writing to Randolph, Washington had said: “Impressed with a con- 
viction that the true administration of justice is the firmest pillar of good 
government, I have considered the first arrangement of the judicial depart- 
ment as essential to the happiness of our country and the stability of its 
political system.’ This statement was true then and has been true ever 
since; for it would be impossible to say by what other means than by 
this Court the Bill of Rights could be enforced for the protection of the 
citizen, or the relations between the nation and the States could be kept 
in balance for the preservation of the rights of each. 

During the past few years, we have all heard much discussion, not to 
mention diatribe, about the decisions of the Court, on the subject of 
minimum wages, child labor, coal mining, labor, and other social and 
economic topics, under that part of the Constitution known as the Due 
Process Clause as well as under the Commerce Clause of the Constitution. 

From the recent millions of words and thousands of pages devoted to 
argument, statement, and misstatement on these subjects, many ap- 
parently assume that the only decisions of the Court of importance in our 





1 Reprinted by permission from World Affairs, Vol. 103, No. 4, December, 
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national life and history have been those restricting the nation or the 
States in matters affecting business, and social relations. There is, how- 
ever, a great lack of proportion in dwelling solely on this phase of the 
Court’s functioning; for it is only within the last thirty years, that Con- 
gress has exercised its powers under the Commerce Clause on any subject 
other than railroads, liquor, and monopolies (with regard to which the 
Court has always upheld the Congress); and it is only within the last 
forty years that the Court has dealt to any great extent under the Due 
Process Clause with State or national powers in economic and social fields. 

On the other hand, the really important decisions of the Court which 
have influenced the development of the United States during its first one 
hundred years have been made in upholding the general sovereign authori- 
ty of the nation, in guarding the contract rights and civil liberties of the 
citizens against either States or the nation, and in performing one more 
function to which special attention should be called, for it is little known 
and little discussed. This function is the exercise of power to settle with 
finality serious disputes which have arisen or may arise between the 
States of the Union regarding their boundaries, their territory, their 
waters, their sanitation and protection, and their contract rights. 

Many are unaware of the existence of such State disputes, and it 
would probably surprise some if not most Americans, to hear that in 
the past one hundred years of our country’s history there have been at 
least 77 reported suits each brought by one State against another in the 
Supreme Court, requiring at least 124 reported decisions by the Court; 
and that at one time or another, every single State of the Union (with 
the exception of Maine) has been either a complainant or a defendant in 
such a suit in the Court—all except nine having been complainants and 
all except eleven defendants. In addition, there have been sixteen suits by 
the United States each against a State; and there have been two suits each 
by a foreign nation against a State.” 

Now, how did the Court get the power to require sovereign States to 
appear before it and to settle their quarrels? It all came from a very 
simple provision in the Judiciary Article of the Constitution, giving to 
the Court jurisdiction over “controversies between two or more States,” 
and requiring that such suits should be begun originally in the Supreme 
Court and not in any lower court. 

Why was this gravely important function vested in the Court? Like 





2 Cuba v. North Carolina (1917), 242 U. S. 665; Monaco v. Mississippi 
(1934), 292 U. S. 313; see also Ex parte Republic of Portugal (1922) 264 
U.S. 575. 
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most of the other provisions in our Federal Constitution, it was not 
evolved as a part of a logical plan or theory of government. It arose out 
of hard, previous experience of men in the colonies and in the States prior 
to 1787. It was the product of actual necessitous conditions; and as Sir 
Henry Maine said, fifty years ago in his Popular Government, it “was the 
fruit of signal sagacity and prescience applied to these necessities.” 

We are in the habit of regarding the American Colonies prior to the 
Revolution as having more or less common conditions, united in interests, 
and opposed only to Great Britain. The fact is that the colonies varied 
very greatly, both in racial composition, in economic and social habits 
and conditions, in religious views, and in some colonies even in language. 
Each colony was more or less of a landgrabber from other colonies; for 
their English charters and patents frequently overlapped in territory and 
displayed little knowledge of American geography. Hence, boundary dis- 
putes were frequent.® Differences as to commerce and matters other than 
boundaries also aroused much bitterness of feeling between the Middle 
Colonies and New York on the one side and New England on the other, 
and between New England and the South. When a declaration of inde- 
pendence was being discussed, in April, 1776, Carter Braxton of Virginia 
wrote that: “The Middle Colonies dread their being swallowed up,” 
between the claims of Virginia ‘“‘and of those from the East,” and he was 
convinced that before they declared their independence “all disputes must 
be healed and harmony prevail” by the appointment of a superintending 
power; and if independence “‘was to be now asserted, the Continent would 
be torn in pieces by intestine wars and convulsions.” Benjamin Franklin, 
as early as 1775, had suggested that a representative Congress should 
have power “‘of settling all disputes and differences between colony and 
colony about limits or any other cause if such should arise.” 

The American Colonies were familiar with the power possessed by 
the King’s Privy Council in England to settle boundary controversies 
arising under charters granted by the King. Such disputes were heard in 
England by one of the Council’s political or executive committees, termed 
the Lord Commissioners of Trade and Plantations, or by Commissioners 
in America specially appointed from the residents of colonies adjacent to 
the disputants. Upon petition filed, the tribunal proceeded in a semi- 


3 The Colonial Period of American History (1936), by Charles M. Andrews, 
II, 53: “Men living along the border claimed by both colonies, were wholly 
at a loss to know in whose jurisdiction their lands lay and to whom they 
should pay their taxes. Quarrels ensued, reprisals occurred and individuals 
were arrested and jailed and the whole region was in an uproar.” 
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judicial manner to summon the opposing party; and if it failed to appear, 
the case could be heard ex parte and decision rendered. Three decisions in 
such boundary cases had been made by the Privy Council and were widely 
known in the colonies prior to the year 1776—that of Rhode Island 
against Connecticut in 1727; that of Rhode Island against Massachusetts 
in 1746; and that of New Hampshire against Massachusetts in 1741.4 It 
was natural, therefore, that within eight days after the colonies declared 
their independence as sovereign States, John Dickinson, on July 12, 1776, 
in the Continental Congress, should draft a plan for a procedure to be 
set up by the new States to settle their quarrels, similar to that before 
the King in Council. His proposal resulted in a provision in the Articles 
of Confederation in 1781, authorizing the Congress, as “the last resort 
on appeal”’ for “‘all disputes and differences . . . between two or more 
States concerning boundary, jurisdiction, or any other cause whatever,” 
to constitute a court for each case as it arose and to appoint “commis- 
sioners or judges” with power to proceed to final judgment, even if a 
defendant State refused to appear (Article IX).® 


4 To these should be added New York against Massachusetts in 1764 (See 
Vermont v. New Hampshire (1933), 289 U.S. 593, 598, 600.) 

5 If parties could not agree on the judges, the following singular mode of 
selection was provided: Congress should name 39 persons (3 from each 
State) from which list, each party should strike one alternatively until the 
number reached 13, and from that number 7 to 9 were drawn by lot who 
should be the judges, with power to five to act. John Franklin Jameson, in 
his ““The Predecessor of the Supreme Court,” in Essays on the Constitutional 
History of the United States in the Formative Period, 1775-1789 (1889), says as 
to this method of choice of judges: “It seems obvious that we have here a 
reproduction of the machinery provided by Mr. Grenville’s famous Act of 
1770 for the trial of disputed elections to the House of Commons. Up to 
that time, disputed elections had for nearly a century been passed upon by the 
whole House. The natural result of such a procedure was a scandalous dis- 
regard of justice, those contestants who belonged to the majority party being 
uniformly admitted, their competitors as uniformly rejected. To remedy this 
abuse, Mr. Grenville’s Act provided that 49 members should be chosen by 
ballot, and that from this list, the petitioner and the sitting member should 
strike out names alternatively until the number was reduced to 13—a process 
which later became known, in the slang of the House, as ‘knocking out the 
brains of the committee.’ . . . These 13 with an additional member nominated 
by each contestant constituted the authoritative tribunal. The act, celebrated 
at the time, was, of course, perfectly well known to lawyers in America, six 
years after its passage. It seems plain that, with the natural substitution of 
39 for 49, we have, in this peculiar process established shortly before in 
England, the model on which Congress framed its scheme for constituting 
temporarily a judiciary body when one was required for land disputes.” 
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Though such a provision resembled an arbitration more than a court, 
since new judges were appointed for each case and there was no perma- 
nent body, nevertheless this was the first time in history in which a 
judicial tribunal came into existence with a compulsory jurisdiction over 
independent, sovereign States. Robert R. Livingston, then Secretary of 
Foreign Affairs for the United States, wrote to Lafayette, January 10, 
1783, as to the one case then recently decided by such a tribunal: 

The great cause between Connecticut and Pennsylvania has been decided 
in favor of the latter. It is a singular event. There are few instances of inde- 
pendent States submitting their cause to a court of justice. The day will 
come, whea all disputes in the great republic of ae will be tried in the 
same way, and America will be quoted to exemplify the wisdom of the 
measure. 

This was a remarkable prophecy, and one which was partially fulfilled 
when, 139 years later, the Permanent Court of International Justice met 
for the first time at The Hague in 1922. 

For various reasons, only three courts were ever appointed under the 
Articles of the Confederation—one in a dispute between Massachusetts 
and New York (June 9, 1785); another in a dispute between South 
Carolina and Georgia (September 13, 1786)—these two being finally 
settled by compacts. 

The third involved a dispute between Connecticut and Pennsylvania, 
in which settlers from Connecticut claimed title under its charter to 
lands in Luzerne, Northumberland, and Northampton Counties in Penn- 
sylvania. For many years, there had been a semiwarfare in that territory 
with attendant bloodshed, and the warfare would probably have been 
even more prolonged and serious if the settlers had known that the land 
in controversy was, many years later, to become the richest coal mining 
region of the country, including within its limits the present cities of 
Easton, Scranton, Wilkes-Barre, Wyoming, and Towanda. It was, in 
fact, an American Sarre Basin, The court appointed in this case found in 
favor of Pennsylvania in 1782; but owing to the absence of any power 
in the court or in Congress to enforce its decree, hostilities were soon re- 
newed. The situation continued troublesome and dangerous. James Madi- 
son deplored the lack in the Congress of “power of carrying into effect 
the judgment of their own courts.”® Richard D. Spaight wrote to Gov- 


6 This lack of power of enforcement was referred to in the Federal Con- 
vention five years later, by James Madison (Yates Notes, June 19, 1787), who 
said: “‘Has not Congress been obliged to pass a conciliatory Act in support of 
a decision of this Federal court between Connecticut and Pennsylvania, in- 
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ernor Martin of North Carolina, October 16, 1784: “The disputes be- 
tween Pennsylvania and Connecticut for the Wyoming lands, and New 
York and Vermonters, with the support and promises which the New 
England States have given the latter, have sown the seeds of dissension 
which I think will not end without a civil war.” 

When the Federal Convention met in 1787 for the framing of the 
Constitution, serious interstate disputes over lands, boundaries, and river 
rights were pending, involving at least ten States, as well as Vermont 
which had declared its independence. 

It is little realized now to what a high degree the States of this country 
then regarded themselves as sovereign and independent, except so far as 
they might have surrendered certain rights of sovereignty to the United 
States under the Articles of Confederation. For instance, Connecticut, in 
its statute adopting a declaration of rights and privileges, termed itself a 
“republic” which “shall forever be and remain a free, sovereign, and 
independent State.” Massachusetts in its Constitution of 1780 (which is 
still in force) declared itself “a free, sovereign, and independent body 
politic or State by the name of the Commonwealth of Massachusetts.” 
Pennsylvania, Virginia, and other States used similar language. In the 
midst of the dispute between New York and Vermont in which armed 
forces were being used, John Hancock as Governor of Massachusetts, in 
1784, issued a proclamation of neutrality calling upon her citizens to 
refrain from aiding either party, and using language in part practically 
the same as that used by President Washington in his neutrality procla- 
mation in the war between France and England and by President Roose- 
velt in the present war. 

Experience, therefore, had shown to the members of the Federal Con- 
vention that there was a grave need for a more satisfactory method of 
adjusting these boundary and other interstate disputes, and that for their 


stead of having the power of carrying into effect the judgment of their own 
court?” In his Notes of Debates, June 19, 1787, Madison reports his own speech 
as follows: “Have we not seen the public land dealt out to Connecticut to 
bribe her acquiescence in the decree constitutionally awarded against her 
claim on the territory of Pennsylvania, for no other possible motive can 
account for the policy of Congress in that measure?” 

7 Letters of the Members of the Continental Congress, VII. Richard Henry 
Lee, President of Congress, sending to John Rutledge, January 24, 1785, his 
appointment as judge in the Massachusetts-New York case, wrote: “The 
future concord and happiness of the United States depends eminently upon 
the wise and early settlement of such disputes.” 
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adjudication a permanent court with power to enforce its decrees was 
necessary. And it was out of such necessity that the Convention finally 
decided to give to the new Supreme Court, which it was constituting, 
jurisdiction ‘in controversies between two or more States.’”8 

The fundamental reason for this jurisdiction was that there are only 
three ways of settling a dispute—by force, by treaty or agreement, and 
by judicial decision. Now the Constitution, by express provision forbade 
the States of the Union to wage war or to make treaties or alliances, 
or to make compacts without the consent of Congress. Some method of 
settlement of disputes had to be provided, and the only method left, 
therefore, was settlement by a court. 

This being the basis of the Court’s jurisdiction, it naturally follows 
that it has the power to determine any class of dispute (other than a 
purely political one). As an illustration of how really international is its 
power, when Missouri in 1906 sued Illinois (200 U.S. 496) for seriously 
damaging the flow of the Mississippi River by sewage, Justice Holmes in 
his opinion pointed out that such a nuisance caused by a European nation 
bordering on the Danube as against a nation lower down on that river, 
might easily under some circumstances amount to a casus belli. In this 
country, he said, “if such a nuisance were created by a State upon the 


8 The course of action of the Federal Convention of 1787 was as follows: 
Following the Virginia Plan, which Edmund Randolph originally submitted, 
the framers at first provided (on July 18) that the jurisdiction of the National 
Judiciary should extend to “cases arising under the laws passed by the 
General Legislature and to such other questions as involve the National peace 
and harmony’’—but it had been the intention of the Convention (as Madison 
later wrote) that this general language should later be made more specific by 
precise enumeration. In a draft submitted to the Committee on Detail, Ran- 
dolph specified that: ““The jurisdiction of the Supreme Tribunal shall extend 

. . to such other cases as the National Legislature may assin as involving 
the National peace and harmony . . . in disputes between different States.” 
When the Committee reported on August 6, 1787, they provided that the 
jurisdiction of the Court should extend specifically “to controversies between 
two or more States (except such as shall regard territory or jurisdiction).” 
Boundary and jurisdictional disputes between States, the Committee left to 
the Senate to decide through the appointment of a Special Court for each 
case, picked by the Senate in the same way as the similar tribunal picked by 
the Congress under the Confederation. When the Senate Article came on 
for debate on August 24, 1787, John Rutledge said that “this provision for 
deciding controversies between the States was necessary under the Confeder- 
ation, but will be rendered unnecessary by the National Judiciary now to be 
established.” Dr. Samuel W. Johnson and Roger Sherman of Connecticut. 
James Milson of Pennsylvania, and Jonathan Dayton of New Jersey concurred 
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Mississippi, the nuisance would be resolved by the more peaceful means 
of a suit in this Court.”® As Chief Justice Taft said in 1921, when North 
Dakota sued Minnesota (256 U. S. 220) for flooding its farms by an 
improper drainage system, the jurisdiction of the Court “was conferred 
by the Constitution as a substitute for the diplomatic settlement of con- 
troversies between sovereigns and a possible resort to force.” 


Il 


For the first sixty years of our history, the only State disputes presented 
to the Court related to State boundaries, and even of this type of suit 
there were only three brought between 1789 and 1849—one by the State 
of New York against Connecticut as early as 1799, and the next two— 
New Jersey v. New York and Rhode Island v. Massachusetts—did not occur 
until the 1830's. The New Jersey case was settled by a compact after 
Chief Justice Marshall announced that the Court would proceed with the 
case ex parte, in the event that New York refused to answer summons 
and file answer. 

The Rhode Island case was bitterly fought at every stage of the 
litigation for fourteen years, from 1832 to 1846. The importance of the 
question involved cannot be overestimated, namely, whether a boundary 


with him in moving to strike it out. Hugh Williamson of North Carolina 
thought it might be ‘“‘a good provision in cases where the Judiciary were 
interested or too closely connected with the parties.” Nathaniel Gorham of 
Massachusetts said: ‘“The Judges might be connected with the States being 
parties.”” He was inclined to think the mode proposed in the clause would 
be more satisfactory than to refer such cases to the judiciary. The motion to 
strike out, however, prevailed, and the Court was left with the power over 
“controversies between two or more States” as now provided in Article III, 
Section 2, without any limitation or specification as to nature of the contro- 
versies, whether as to boundaries, jurisdiction, or other cause. And it is in- 
teresting to note that a prominent member of the Convention, Abraham 
Baldwin of Georgia, a Yale graduate, told President Stiles of Yale, only three 
months after the Federal Convention, that the delegates “had been unanimous 
in the expediency and necessity of a Supreme Judiciary Tribunal of universal 
jurisdiction in controversies of a legal nature between States. . . .” This was 
one of the very few subjects of importance on which unanimity prevailed. 

9 Judge Shiras said in 1901 in this suit of Missouri against Illinois (180 
U.S. 208): “If Missouri were an independent and sovereign State, all must 
admit that she could seek a remedy by negotiation, and, that failing, by force. 
Diplomatic powers and the right to make war having been surrendered to 
the general government, it was to be expected that upon the latter would be 
devolved the duty of providing a remedy.” 
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dispute was a political matter and which a Court could not decide, or 
whether it was a legal matter and subject to the Court’s power under the 
Constitution. The facts involved were also of grave import to the respec- 
tive States, since a strip of land on the southern boundary of Massachusetts 
of about 150 square miles, and the political and taxable status of about 
5,000 inhabitants would be affected by the decision. The question was 
settled forever and the power of the Court was upheld, in a superb 


opinion by Judge Baldwin concurred in by all the Justices except Chief | 


Justice Taney.!° 

Since that decision in 1838 up to June, 1939, there have been at least 
twenty-nine cases involving State boundaries. And lest one may think 
that such cases are of minor importance, let it be noted that in at least 
four of these boundary cases, the jurisdiction of the Court was invoked 
only after armed forces had been called into play by the conflicting States 
and after bloodshed had occurred. 


As an instance of the seriousness of a boundary dispute, one may cite | 


the case involving the northern boundary of Missouri and the southern 
boundary of Iowa in 1849, which involved sovereignty over a valuable 
strip of territory of about 2,000 square miles—a tract about two-thirds 
the size of Alsace.!! This controversy had been pending for twelve years; 
Missouri at one time had called out 1,500 troops and Iowa 1,100 to 
defend their respective alleged rights. The conflict of claims was the 
more serious by reason of the fact that if Missouri prevailed, these 2,000 
square miles would become additional slave territory; if lowa won, they 
would be free. The Court finally decided in favor of Iowa. Thus, just at 
a time when the dire question of slavery was threatening the stability of 
the Union in every political direction, a decision of the Court settled its 
fate for 2,000 square miles of American territory. No wonder that Lewis 
Cass, Senator from Michigan, rose in the Senate, in 1855, and said: “It is 
a great moral spectacle to see the decree of the judges of our Supreme 
Court on the most vital questions obeyed in such a country as this. They 
determine questions of boundaries between independent States, proud of 
their character and position, and tenacious of their rights, but who yet 


10 New York v. Connecticut (1799), 4 Dallas 1, 3, 6; New Jersey v. New York 
(1830), 3 Peters 461, (1831) 5 Peters 284; Rhode Island v. Massachusetts 
(1833), 7 Peters 651, (1837) 11 Peters 226, (1838) 12 Peters 657, 755, 
(1839) 13 Peters 23, (1840) 14 Peters 210, (1841) 15 Peters 233, (1846) 4 
Howard 591. 

11 Missouri v. lowa (1849), 7 Howard 660; (1850) 10 Howard 1; (1896) 
160 U.S. 688; (1897) 165 U.S. 118. 


s 








e, or 
r the | 
spec- 
setts 
bout 


was 


perb 
chief 


least 
hink 
east 
ked 
ates 


cite 


ern 
ible 
irds 


rh 


=< 





29 


submit. They have stopped armed men in our country. Iowa and Missouri 
had almost got to arms about their boundary line, but they were stopped 
by the intervention of the Court. In Europe, armies run lines and they 
run them with bayonets and cannon. They are marked with ruin and 
devastation. In our country, they are run by an order of the Court. They 
are run by an unarmed surveyor with his chain and his compass, and the 
monuments of devastation but peaceable ones.” 

In the case of United States v. Texas, decided in 1896, the ownership of 
Greer County in the then Indian Territory, involving 1,500,576 acres 
of 2,360 square miles, more than the size of Delaware and over twice 
that of Rhode Island, was claimed by Texas as against the United States. 
Texas settlers had intruded on the Government public lands. Men had 
been killed. The House Judiciary Committee in 1882 had reported: “‘It is 
manifest that some means should be taken to settle this dispute as soon 
as possible. . . . Conflicts are arising between the United States authorities 
and persons claiming to exercise rights on the disputed tract . . . ; blood- 
shed and even death has resulted from this conflict.” President Arthur in 
1884 and President Cleveland in 1887, by proclamation, had warned that 
“the aid and assistance of the military forces of the United States will be 
invoked to remove all such intruders.” In 1890, Congress directed that 
suit be brought against Texas; and in 1896, this serious and long standing 
controversy was settled by the Supreme Court in a decision which fixed 
the boundary in favor of the United States and thus transferred Greer 
County (now most valuable land) from Texas to Oklahoma.” 

In 1906, another boundary case was decided which had involved blood- 
shed and had been brought by Louisiana against Mississippi (202 U.S. 1), 
to save to the former State very valuable oyster fisheries. The controversy 
had been pending for ten years; each State had appointed armed patrols, 
and by statutes and by force had sought to exclude fishermen of the other 
State. Finally, as was stated in the decision “in view of the danger of an 
armed conflict,’’ the oyster commissions of the two States adopted a 
joint resolution establishing a neutral territory, pending a decision of the 
Supreme Court. The situation was precisely that of an economic conflict 
in mutually claimed territory, which, if occurring between nations of 
Europe or elsewhere, would be very probable cause of war. The Court 
held that the boundary line claimed by Louisiana was correct as it had 
been too long in the past acquiesced in to be now revised. 

In 1921, a contest between Oklahoma and Texas and the United States 





"12 United States v. Texas (1892), 143 U.S. 621; (1896) 162 U.S. 1. 
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was decided, fixing a boundary involving immensely valuable oil rights, 
In this case, settlers from the two States had located on the same lands 


in and adjacent to the bed of the Red River, and the seriousness of the _ 
situation is shown by the statement of Justice Van Devanter in his decision | 
that “possession of parts of the bed was being taken and held by intimida- | 


tion and force; that in suits for injunction, the courts of both States were 
assuming jurisdiction over the same areas; that armed conflicts between 
rival aspirants for the oil and gas had been but narrowly averted and stil] 
were imminent; that the militia of Texas had been called to support the 
orders of its courts, and an effort was being made to have the militia 
called for a like purpose.” On initiation of the suit, the Court appointed 
Frederic A. Delano as a Receiver of the territory involved, viz., 43 miles 
of river bed, or about 200 square miles in ten counties of Oklahoma and 
eleven counties of Texas. The Receiver, on taking possession ejected all 
settlers and appointed a force of twelve picked men to protect life and prop- 


erty. He was the ruler, for five years, of a tract of land larger than the | 


State of Rhode Island; and the value of the subject matter involved in the 
case may be judged from the fact that in his final report to the Court, 
the Receiver accounted for over $14,000,000 worth of oil developed by 
him in operating the properties from 1920 to 1925.18 

Apart from averting force and bloodshed, boundary cases have often 
involved lands and questions of very great importance to the States. Thus, 
in the Florida-Georgia case in 1855, the ownership of 1,200,000 acres of 
land was at stake; in the Virginia-West Virginia case in 1871, two whole 
counties (Jefferson and Berkeley); in the Jowa-Iilinois case in 1893, the 
valuable right to tax the numerous bridges across the Mississippi River 
from Keokuk to Dubuque; in the Virginia-Tennessee case in 1893, a strip 
of territory 118 miles in length by five in width; in the Washington- 
Oregon case, in 1908, valuable salmon fisheries; in the New Mexico- 
Colorado case in 1925, a long strip of Colorado’s southern boundary, in- 


- 


cluding a town, two villages, and five post offices; in the New Jersey- « 


Delaware case, in 1934, very valuable oyster fisheries in Delaware Bay 
and River. In the New Mexico-Texas case in 1927, in which I acted as 
Special Master appointed by the Court, in deciding the boundary between 
the two States north of El Paso, the Court was obliged to decide where 


18 Oklahoma v. Texas (1921), 256 U.S. 70; (1922) 258 U. S. 606; (1923) 
260 U. S. 606. : 
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the boundary between the Republic of Mexico and the United States lay 


0.14 


III 


During the past thirty-six years, however, as the economic relations 
between the States have become more complicated, with the advance of 
modern life, cases presenting facts and law of great difficulty and of 
even more vital importance to the States have been brought before the 
Court. 

In 1900, a novel and very grave source of dispute was presented in a 
suit by Louisiana against Texas (176 U. S. 1). The latter State by statute 
had given to her officials wide powers to enforce very drastic quarantine 
regulations and to detain vessels, persons, and property coming into 
Texas. In 1899, a health officer of Texas took advantage of a single case 
of yellow fever in New Orleans to lay an embargo on all commerce be- 
tween that city and the State of Texas, and this embargo was enforced by 
armed guards posted at the frontier. Louisiana alleged that the yellow 
fever was a mere pretext, that the real motive was to divert commerce 
from New Orleans to the port of Galveston in Texas, and that this was 
shown by the fact that no embargo was maintained against commerce 
coming to Galveston from the seriously infected ports of Mexico. Ac- 
cordingly, Louisiana sought an injunction against Texas and its officials. 
The vital issue was raised as to the extent to which a sovereign State 
may manipulate its own domestic laws for the purpose, or with the neces- 
sary result, of inflicting a direct injury on another State. The Court 
found that the action of the Texas health officer had not been the act of 
the State, and so dismissed the suit; but the language of Justice Brown 
(who filed a concurring opinion) is particularly significant as showing 
that the source of the dispute which thus came before the Court for 
adjudication was precisely such as, if arising between foreign nations, 
might occasion a war, and that if the facts had been sufficient, the Court 
might well have had jurisdiction. Said Justice Brown: 





4 Florida v. Georgia (1850), 11 Howard 293; (1855) 17 Howard 478; 
Virginia v. West Virginia (1871), 11 Wallace 39, 67; Iowa v. Illinois (1893), 
147 U.S. 1; Washington v. Oregon (1908), 211 U.S. 127; Virginia v. Tennessee 
(1893), 148 U. S. 509; New Mexico v. Colorado (1925), 267 U.S. 30, 582; 
New Mexico v. Texas (1927), 275 U.S. 279; New Jersey v. Delaware (1934), 
291 U.S. 381. 
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In view of the solicitude which, from time immemorial, States have mani- 
fested for the interest of their own citizens; of the fact that wars are frequently 
waged by States in vindication of individual rights of which the last war with 


England, the opium war of 1840 between Great Britain and China, and the . 


war which is now being carried on in South Africa between Great Britain 


and the Transvaal Republic, are all notable examples. . . . It would seema | 


strange anomaly if a State of this Union, which is prohibited by the Consti- 
tution from levying war upon another State, could not invoke the authority 


of this Court by suit, to raise an embargo which had been established by 


another State against its citizens and their property. 


A year later, in 1901, the Court had before it another serious source | 


of State controversy when Missouri filed against Illinois a bill in equity 
seeking to enjoin the latter State from diverting the sewage of Chi 


from Lake Michigan into the Illinois River and eventually so polluting | 


the waters of the Mississippi as to endanger through typhoid germs the 
health of the citizens of Missouri. There was thus presented the grave 


question as to how far one State could institute a public nuisance, to the | 
detriment of another. The right of the Court to take jurisdiction over | 


any such question was vigorously assailed by Illinois; but the Court sus- 
tained its power to act, and held that if the health and comfort of the 
inhabitants of a State are so threatened, the State itself is a proper party 
to represent them.!® The Court, however, recognized that a decision on the 
question might determine the future use of the rivers in this country; 
and it refused to make a final disposition of the case until after fullest 
evidence had been taken. As Justice Holmes said: 


It is a question of first magnitude whether the destiny of the great rivers is 


to be the sewers of the cities along their banks or to be protected against | 


everything which threatens their purity. To decide the matter at one blow by 
an irrevocable fiat would be at least premature. 


While the Court finally found the evidence to be insufficient and dis- 
missed the case, its decision gave assurance that it would defend the right 
of a State against a nuisance created by another State. 

Two later cases have arisen presenting the fact of such a nuisance— 
one by New York against New Jersey to enjoin the Passaic Valley 
Sewage Commission from polluting the waters of the New York Upper 
Bay to the “grave injury to the health, property, and commercial welfare 
of the State of New York.” (256 U.S. 296.) The Court, after thirteen 
years of hearings and argument finally held in 1921, that: “Considering 
all this evidence . . . we must conclude that the complainants have failed 





“15 Missouri v. Iinois (1901), 180 U. S. 208; (1906) 200 U. S. 496, 598. 
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to show by the convincing evidence which the law requires that the 
sewerage . . . would so corrupt the water of the Bay as to create a public 
nuisance . . . or that it would seriously add to the pollution of it.” Recog- 
nizing, however, the importance of the ruling which it was making to 
the great population interested, it stated that it would dismiss the bill 
without prejudice to the right of New York to renew its application, if 
conditions should change in the future. 

In New Jersey v. New York, in 1931, the dumping of garbage by the 
defendant to the injury and pollution of the plaintiff’s waters and beaches 
was enjoined by the Court in a decree ordering New York City to con- 
struct incinerators for its garbage, and in case of failure to construct 
them within a fixed time to pay to New Jersey the sum of $5,000 a day 
in damages.!® 


IV 


Of recent years, the cases most vital to the prosperity of the States, 
and of greatest effect upon their future economic and historical develop- 
ment, have been those dealing with the rights to water. Men on the 
eastern seaboard do not fully realize the part that water plays in the 
arid regions of the southwest, and of the northwest, where water means 
life and property to millions of people. Without it, a State may stand 
still or wither away; its agriculture may decline, its inhabitants remove, 
its prosperity vanish. No more determined and vigorous conflicts have 
arisen since slavery days than those maintained in the assertion by States 
of their claims to the waters of interstate rivers, especially for irrigation 
purposes. And no decisions of more far-reaching or historical importance 
have been made by the Court than those establishing the respective rights 
of States on such rivers. 

The first great case arose in 1901 (finally decided in 1907), when 
Kansas attempted to enjoin Colorado from diverting the waters of the 
Arkansas River to irrigate very valuable lands in Colorado, to the injury 
of Kansas farms for 310 miles, theretofore irrigated, and of Kansas cattle 
grazers dependent on the waters of the river.!7 The Court laid down the 
principle that the dispute must be adjusted “upon the basis of equality of 
rights between States, so as to secure as far as possible to Colorado the 





16 New Jersey v. New York (1931), 283 U.S. 473; (1933) 290 U. S. 237. 

17 A case of lesser importance was decided as early as 1876 between South 
Carolina and Georgia when the latter State was enjoined from obstructing 
navigation and the progress of interstate commerce in the Swanee River. 
South Carolina v. Georgia (1876), 93 U.S. 4. 
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benefits of irrigation without depriving Kansas of the like beneficial 
effects of a flowing stream.” It held that upon the facts proved the result 
of appropriation of water by Colorado had been the reclamation of large 


areas in Colorado, transforming thousands of acres into fertile fields and | 


rendering possible their occupation and cultivation when otherwise they | 


would have continued barren and unoccupied; that while the influence of 
such diversion had been of perceptible injury to portions of the Arkansas 


Valley in Kansas, yet to the great body of the valley it had worked little, | 


if any, detriment. The bill was dismissed, without prejudice, however, 


to the right of Kansas to institute new proceedings “whenever it shall | 


appear that through a material increase in the depletion of the waters of 
the Arkansas River by Colorado, its corporations or citizens, the sub- 
stantial interests of Kansas are being injured to the extent of destroying 
the equitable apportionment of benefits between the two States resulting 
from the flow of the river.””!® The principle of equitable division of river 
water was thus established, in a case where one State recognized the 
local law of prior appropriation, and the other State the old common law 
of riparian rights. 

In 1922, a case was decided (after eleven years of hearings), in which 
the local law recognized in both States was that of prior appropriation. 
Wyoming sought to enjoin Colorado from diverting from the Laramie 
River a vast quantity of water which would deprive Wyoming farms of 
waters theretofore appropriated and used for irrigation. The Court de- 
cided that it would be equitable to determine the rights of the States as 
between themselves by the same doctrine of law which each State applied 
to individuals within the State. It held, therefore, that Wyoming, having 
made prior appropriations of one river, was entitled to prior rights in 
the waters; and it fixed the precise quantity of water which Colorado 
should be allowed to take.!9 

In 1931, Connecticut sought to enjoin Massachusetts from diverting 
for the water supply of the eastern part of the State, certain rivers tribu- 
tary to the Connecticut River which otherwise would have flowed down 
into Connecticut. It alleged injury to its fisheries and to its bottom lands 
and enhanced pollution of its river. The Court found for Massachusetts 
on the facts, but permitted Connecticut to renew her suit whenever it 


should appear that her substantial interests “are being injured through a | 





18 Kansas v. Colorado (1902), 185 U.S. 125; (1907) 206 U.S. 46. \ 
19 Wyoming v. Colorado (1922), 259 U. S. 419, 496; see also Wyoming v. 
Colorado (1932), 286 U.S. 494; (1936) 298 U.S. 573. 
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material increase of the amount of waters diverted.” (282 U. S. 660.) 
In 1931, also, the doctrine of equitable division of the waters of the 
Delaware River and its tributaries was enforced in a notable case in 
which New Jersey sought to enjoin New York from diverting waters 
into the Hudson River watershed for New York, diminishing the flow of 
the Delaware River in New Jersey, and injuring its shad fisheries and 
increasing harmfully its saline contents. An opinion by Justice Holmes 
stated the problem strikingly: “A river is more than an amenity, it is a 
treasure. It offers necessity of life that must be rationed among those 
who have power over it. New York has the physical power to cut off all 
the water within its jurisdiction. But clearly the exercise of such a power 
to the destruction of the interest of lower States could not be tolerated. 
And, on the other hand, equally little could New Jersey be permitted to 
require New York to give up its power altogether in order that the river 
might come down to it undiminished. Both States have real and sub- 
stantial interests in the river that must be reconciled as best they may 
be.” The Court reduced New York’s diversion from 600,000,000 gallons 
daily to 400,000,000, thus cutting New York’s water supply from a river 
located within its territory by one-third, with a future further reduction 
whenever the stage of the Delaware fell below a certain point (283 U.S. 
336). 

Between 1831 and 1936, the State of Arizona sought, in three suits 
brought against the six States parties to the Boulder Dam Compact, to 
have its rights to the waters of the Colorado River adjudicated. In 1937, 
the States of Texas and New Mexico sought to adjust by suit a heated 
contest over irrigation rights involving the water of the Rio Grande 
River for a distance of four hundred miles.2° In this case, I served as 
Special Master appointed by the Court and heard testimony as to water 
rights dating back to the sixteenth and seventeenth centuries, as well as 
to the effects of modern dams and drainage systems upon the amount and 
chemical content of the river water and alleged damages. On my recom- 
mendation, the States, together with the State of Colorado, settled the 
case by an interstate compact. 

Another phase of these vital rights to water arose in the great case 
brought by Wisconsin and five other States against Illinois in which six 





20 Arizona v. California et al (1931), 283 U.S. 423; Arizona v. California et al 
(1934), 292 U.S. 341; Arizona v. California (1936), 298 U.S. 558; Nebraska 
v. Wyoming (1935), 295 U.S. 40; Texas v. New Mexico (1939), 308 U.S. —; 
(1937) 300 U.S. 645, 302 U.S. 658; (1936) 297 U.S. 698, 298 U. S. 644; 
(1935) 296 U.S. 547. 
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other States intervened as defendants. This was a suit to restrain Chicago 
from diverting into its sewage drainage canal excessive amounts of water, 
lowering the level of the Great Lakes by six inches and more, causing 
great loss of ship tonnage and damage to navigation and riparian land- 
owners. Charles E. Hughes, before he was Chief Justice, sat as Special 
Master; and the Court in 1930 entered a decree enjoining diversion in 
excess of specified amounts. To the objections raised by the City as to 
the cost entailed of a new method of sewage disposal, the Court said that 
as for years the defendants had been committing a wrong, “they must 
find a way out at their peril. We have only to consider what is possible if 
the State of Illinois devotes all its powers to dealing with an exigency, 
to the magnitude of which it seems not yet to have fully awakened. It 
can base no defenses upon difficulties that it has itself created.”” And now, 
note the extreme scope of the Court’s power and jurisdiction; for, to an 
objection raised that the decree could not be complied with under the 
existing State constitution, the Court said: “If its constitution stands in 
the way of prompt action, it must amend or yield to an authority that 
is paramount to the State.” In other words, the power of the Court to 
determine controversies between States under the Federal Constitution 
could not be impeded by a State constitution.?! Still another phase of 
water problems was presented in a suit by North Dakota in 1923, seek- 
ing to enjoin Minnesota from flooding the former’s farms by artificially 
caused drainage into an interstate river. (263 U.S. 365.) 


Vv 


In 1923, a situation which bade fair to produce disaster in many parts 
of Ohio and Pennsylvania was averted by a decision in suits brought by 
those States against West Virginia, involving not the flow of water but 
the flow of natural gas. For a long time, industries and homes in Ohio and 
Pennsylvania had been supplied in interstate commerce by gas coming 
from West Virginia. A statute of the latter State proposed to restrict the 
sale of gas to the needs of its own inhabitants. The case presented, as 
the Court said, ‘‘a direct issue between the two States as to whether one 
may withdraw a natural product, a common subject of commercial deal- 
ings, from an established current of commerce moving into the territory 
of the other.”” The Court enjoined the operation of the statute; for, it 
said, “if one State had such a power, every State had it, and embargo 
might be retaliated by embargo, and all commerce might be halted at 





21 Wisconsin v. Ilinois (1929) 278 U. S. 367; (1930) 281 U.S. 170, 179. 
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State lines.”” The importance of the decision to the welfare of our States 
cannot be overemphasized. (262 U.S. 500.) 

Other types of State controversies have also been involved in suits to 
describe which would unduly expand this article.2* 

Finally, the extent of the Court’s power is seen in the great case of 
Virginia v. West Virginia, in which after many decisions over a period of 
twelve years, the Court determined that West Virginia must comply with 
its State constitution, and pay its proportion of the debt of its parent 
State to the amount of over twelve million dollars. This case, said the 
Court (220 U.S. 36), was “no ordinary commercial suit but . . . a quasi- 
international difference, referred to the Court in reliance upon the honor 
and constitutional obligations of the States concerned rather than upon 
ordinary remedies.” 

VI 

From the above instances, one may gain some idea of the magnitude of 
the questions presented in this phase of the Supreme Court’s jurisdictional 
power, and of the vital part which its decisions have played in the history 
and development of the history of our States. 

The Court’s achievement in this direction has been due to the broad 
vision of the men who have sat on the bench. To settle such questions of 
far-reaching import requires large-minded men of long, mature, and 
varied experience. The spirit in which the Court has always approached 
these interstate cases has been finely stated by Justice Holmes in Virginia 
v. West Virginia, in 1911 (220 U.S. 1, 25) as follows: “This case is one 
that calls for forbearance upon both sides. Great States have a temper 
superior to that of private litigants, and it is to be hoped that enough has 
been decided for patriotism, the fraternity of the Union, and mutual 
consideration to bring it to an end.” And Chief Justice White said in 
the same case in 1914 (234 U.S. 117): “In acting in this case from first 
to last, the fact that the suit was not an ordinary one concerning a dif- 
ference between individuals, but was a controversy between States in- 
volving grave questions of public law determinable by this Court under 
the exceptional grant of power conferred upon it by the Constitution, has 





22 For example, see New Hampshire v. Louisiana (1883), 108 U. S. 76; 
South Dakota v. North Carolina (1903), 192 U. S. 286; Massachusetts v. New 
York (1926), 271 U.S. 65; Alabama v. Arizona (1934), 291 U.S. 286. 

23 Virginia v. West Virginia (1907), 206 U.S. 290; (1908) 209 U.S. 514; 
(1911) 220 U.S. 1; (1911) 222 U.S. 17; (1913) 231 U.S. 89; (1914) 234 
U.S. 117; (1915) 238 U.S. 202; (1916) 231 U.S. 531; (1918) 246 U.S. 565. 
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been the guide by which every step and every conclusion hitherto ex- 
pressed has been controlled. And we are of the opinion that this guiding 
principle should not now be lost sight of, to the end that when the case 
comes ultimately to be finally and irrevocably disposed of, as come ulti- 
mately it must in the absence of agreement between the parties, there 
may be no room for the slightest inference that the more restricted rules 
applicable to individuals have been applied to a great public controversy, 
or that any thing but the largest justice after the amplest opportunity to 
be heard has in any degree entered into the disposition of the case.” 

One important phase of all these suits is to be particularly noted, 
namely, that in many cases, the mere pendency of the suit in the Court 
for long periods of time has tended to allay interstate feelings and to 
bring about amicable settlement. Lapse of time is a great mollifier—that 
“old common arbitrator, Time,” as Shakespeare termed it. A chance to 
cool off is the frequent solution of many differences arising from irrita- 
tion, anger, and unreason. Time, moreover, gives opportunity to establish 
the facts involved, and to make clear the real cause of the disagreement as 
distinguished from the ostensible factors in the suit. Time absorbed in 
the preparation and trial often develops the fact that parties are not so 
far apart as at the beginning they supposed. The Court has thoroughly 
realized this emollient influence; and, while not countenancing unneces- 
sary delays, it has regarded suits between States as demanding grave 
circumspection in the taking of successive steps both by counsel in trial 
and argument and by the Court itself in its rulings.” 


Vil 


In 1861, John Stuart Mill, in his Considerations of Representative Govern- 
ment, said: ““The Supreme Court . . . dispenses international law, and is 
the first great example of what is now one of the most prominent wants 
of civilized society, a real International Tribunal.” It took sixty-one years 
for the world to attempt to supply that want by the organization of the 
World Court. It may be admitted that the hopes of its founders are not 





24 It may be noted that the Missouri-Kentucky case, decided in 1871, had 
been pending 12 years; the Missouri-Illinois case, in 1906, for six years; the 
Kansas-Colorado case in 1907, for six years; the Virginia~-West Virginia case, 
finally decided in 1918 had been pending 12 years; the Maryland-West Virginia 
case in 1910, for 19 years; the Oklahoma-Texas case, finally decided in 1926, 
for five years; the New York-New Jersey case in 1921, for 13 years; the 
W yoming-Colorado case in 1922, for 11 years; the Pennsylvania~West Virginia 
case, argued three times and finally decided in 1923, had been pending four 
years; the Wisconsin-Illinois case in 1932, for six years. 
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yet fulfilled and that it is not yet certain that a world judicial tribunal 
can settle controversies between distinct sovereign nations. And yet, 
those who thus far lack confidence, may well study the gradual but in- 
creasing success of the Supreme Court of the United States in dealing 
with controversial subjects of an international character. 

It has been urged against the possibility of the World Court that there 
is no established and accepted body of law for it to apply, and that we 
must wait until the nations agree upon such a body of law. This conten- 
tion was vigorously urged by the late Senator Borah in the Senate in 
1926. “In order to have a real Court,”’ said he, “we must have a code of 
law which that Court is to construe. . . . You cannot set up a Court of 
justice and expect it to operate effectively unless it is founded upon the 
solid foundation of a code of international law accepted by the different 
nations of the earth as a guide for the determination of the principles 
which govern its international relationships.” But precisely the same 
argument was used, and unsuccessfully, one hundred years earlier (in 
1832) by the Attorney General of Massachusetts in the suit brought 
against that State by Rhode Island. Massachusetts, he contended, could 
not be called upon to submit its controversies to judicial decision until a 
law or code suitable to the decision of her case should be made. “The 
merits of any case depend on the conformity of a party’s conduct to a 
previously prescribed rule of law; but if there is no such rule, there can 
be no test of such merits and no decision of them. . . . The Court having 
no law to expound cannot settle a judicial controversy depending, as all 
such controversies do, on the question whether the conduct complained 
of has, in the case presented, conformed to or departed from the obliga- 
tions which are imposed by law.” To this argument, however, the counsel 
for Rhode Island replied that the Supreme Court, like any competent 
court, in the absence of any statutory provision would govern itself “by 
the principles of justice, equity, and good conscience,” and this reply 
was upheld by the Court. “The submission by the Sovereigns, or States,”’ 
it said, “to a Court of law or equity of a controversy between them, 
without prescribing any rule of decision, gives power to decide according 
to the appropriate law of the case.””*® 

It is interesting to note that thus far, in the one hundred and fifty-one 


25 See also United States Supreme Court—The Prototype of a World Court, by 
William H. Taft, before World Court Congress at Cleveland, Ohio, May 12, 
1915, Judicial Settlement of International Disputes, No 21 (May, 1915): “Most 
controversies between States are not covered by the Federal Constitution. 
That instrument does not for instance fix the boundary line between two 
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years of our Government, the Supreme Court has never met with any 
form of controversy, or any condition productive of conflict between the 
States of the Union, for which the Court has been unable to discover 
a formula for its solution by resort to some principle of law, inter- 
national or otherwise, appropriate to afford just treatment to States en- 
titled to an equality of right. If no actual precedent has existed, the 
Court has always found it possible to settle the case by equitable con- 
sideration of the needs and relations of human societies, and by logical 
extension of general principles of justice derived from established inter- 
national, common, or civil law. 

It is frequently said that the experience of the Supreme Court has no 
bearing upon the possibility of the success of a World Court—that the 
questions which arise between nations are so different from those arising 
between the States of our Union, that they are not susceptible of adjudica- 
tion by a Court. Hence, scepticism and pessimism are prevalent as to any 
judicial settlement of disputes between nations. Men point to the lack of 
substantial results in the fifteen years of the existence of the World Court. 
One must bear in mind, however, that world changes come about slowly. 
It takes time to mould or alter the sentiments and attitudes of the great 
groups of individuals termed nations. It takes time to persuade them that 
a surrender of certain powers of independent sovereignty may be wise or 
necessary to preserve their peace. It took many years to persuade the 
American States that a limited relinquishment of some of their rights and 
powers of State sovereignty was necessary to preserve the peace and 
union of the United States. Even after the adoption of the Constitution, 
the States did not at first trust the Supreme Court to decide their disputes. 
It took over fifty years to get them to accept its decisions on boundary 
questions; it was over eighty years before any other question of impor- 
tance was submitted for its decision. Gradually, however, the Court ob- 
tained the confidence of the States; and now its competency to decide 


States. It does not fix the correlative rights of two States in the water of a 
nonnavigable stream. . . . It does not regulate the use which the State up- 
stream may make of the water, either by diverting it for irrigation or by 
using it as a carrier of noxious sewage. Nor has Congress any power under 
the Constitution to lay down principles by Federal law to govern such case. 
The Legislature of neither State can pass laws to regulate the right of the 
other State. In other words, there is nothing but international law to govern. 
There is no domestic law to settle this class of cases any more than there 
would be if a similar controversy were to arise between Canada and the 
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any nonpolitical question is fully recognized. So it may be with a Court 
deciding between nations. As has been well said by a distinguished 
Englishman in recent years: “If the (World) Court by its practice justifies 
itself before the common judgment of civilized mankind, it is certain that 
the cases submitted to its decision will gradually increase in number and 
variety. . . . It can hardly be hoped that the Court will render perfect 
decisions in all cases, or that every decree will meet with a ready ac- 
ceptance by the unsuccessful party. But every decision that is acknowl- 
edged to be just, and every instance of ready compliance, will help to 
make smooth the way toward the establishment of the ideal, which is 
nothing less than the rule of justice in international affairs. The immediate 
problem for the present day is to make a start in the right direction.” 

In these days of dismal and terrible international relations, it is doubt- 
less hard to believe in the possibility of any method of settlement of dis- 
putes between nations other than by war. Many men of today say: “A 
World Court is futile; it cannot preserve peace; it is and always will be 
a political body; it will not last.” 

When we hear these pessimistic predictions, we should all recall that, 
one hundred years ago, great and wise men were saying that the Supreme 
Court was a failure and that the United States Constitution could not 
last. Thus, John Quincy Adams deliberately wrote in his Diary in 1832 
that he gave the United States and the Constitution only twenty more 
years of life; and Chief Justice Marshall wrote: “I yield slowly and 
reluctantly to the conviction that the Constitution cannot last”; and 
Joseph Story, Justice of the Supreme Court, said: “Everything is sinking 
into despotism under the disguise of a democratic government. The 
Supreme Court is sinking.” 

Well, in spite of these prophecies of disaster, the Supreme Court has 
continued to exist for one hundred years since they were made—“the 
keystone of our National fabric,” as Washington termed it in 1789— 
constantly and more fully exercising its functions for the settlement of 
interstate disputes and with increasing success. Need we despair over 
the possibility of a World Court achieving a similar success? 

Men say that a World Court is an impractical dream. Well, statesmen 
one hundred years ago in the days of rigid State-rights views, would have 
said that it was a wild, a fantastic dream, if it had been suggested to 
them that in later years the Supreme Court would take judicial action 
depriving a sovereign State of 2,400 square miles of its territory, or 
would deprive a sovereign State of 200 square miles of its oil resources, 
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or would limit a sovereign State in diverting the waters of one of its 
own rivers, or would cut down by one-third the use by another sovereign 
State of its river waters, or would require another sovereign State to 
establish at great expense a new sewerage disposal system, or would 
deprive a sovereign State of the right to control its natural gas, or would 
force a sovereign State to pay many millions of dollars on account of a 
debt to another State. All these things would, in 1832, have been regarded 
as a wild dream. But the dream came true. 

To those who say that the advocates of a World Court are impractical 
dreamers, one may commend the words of William Allen White: “The 
ashheap of the ages is covered with old tin cans of failures who once 
glistened as practical men. There they rest on history’s dump, crushed, 
broken, and forgotten, with all their works. The names that stand out in 
the world are the names of men of faith, the men of ideals, the men who 
snapped their fingers at the warnings of practical men, and went for- 
ward, following their visions into that far more exceeding weight of 
glory which comes to the man who gives his heart’s cherished treasures 
to mankind.” 
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POLITICAL IDEOLOGIES IN THIS 
CHANGING WORLD 


CAN WE KEEP THIS REPUBLIC?! 


By Coronet O. R. McGuire 


While I am greatly honored to be with you today, it was with con- 
siderable hesitation that I accepted your invitation to discuss with you 
the subject of Political Ideologies in this Changing World. My hesita- 
tion, not to say trepidation, grows out of the fact that in the discussion 
of such a subject I must necessarily speak very frankly and I am very 
conscious of the further fact that North Carolinians are prone to take 
their politics straight—as my native Kentuckians take their liquor. How- 
ever, being a southerner myself, I concluded that perhaps your ancestral 
Federalist and Whig blood might find excuses for me when I must tell 
you that in my judgment this government is definitely on the road to 
totalitarianism of a Fascist character. 

As I have stated to Californians almost within the sound of the waves 
of the Pacific, we are living in a world that is ever changing, among 
things which never change. Indeed the world today is in a ferment, the 
like of which it has never known before. While dissemination of in- 
formation, news, and ideas in the ancient and medieval world depended 
upon the Marathon runner, and the Battle of New Orleans was fought 
after the close of the War of 1812 without knowledge on either side of 
the treaty of peace; and while years passed before fathers and mothers 
in North Carolina had news from their children across the nearby moun- 
tains in Kentucky and Tennessee, today news, ideas, and information are 
almost instantaneously transmitted around the globe. We sit in our homes 
and successively hear news reporters from the four corners of the globe. 
Across the invisible and instantaneous waves of the ether we may hear 
in a single evening from the Argentine, Australia, China, Great Britain, 
Germany, Italy, Spain, Hungary, and Asiatic Turkey. Soon by television 
we shall be seeing the events as they occur in those distant lands. 

Strange ideas are on the wing. Strange men, astute and designing men, 
whose motives are the most baffling are disseminating such ideas as 
panaceas for the ills of society when as a matter of fact most of them 





1 An address delivered October 14, 1940, at Greensboro, North Carolina, 
before the Rotary Club. Reprinted by permission from Vital Speeches maga- 
zine, Vol. VII, No. 3, November 15. 
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have been tried at some period in the world’s history and have been 
found wanting. A termite in the affairs of men meets a violent death in 
the city of the Montezumas, the information is almost instantly available 
to the millions of radio owners and a man representing himself to be a 
lawyer seeks permission to bury the dead termite in the United States, 
Many newspapers carry long accounts of this termite’s activities in 
fomenting world revolution and we awaken to the fact that at least one 
public employee is spending her vacation in the home of this man. Two 
dictators meet in the heart of Europe and before the setting of the sun 
we are told of another planned assault on a harmless but weaker people. 
Can it be possible that there was ever a time when all of civilization was 
around the Mediterranean Sea? That the Western Hemisphere was un- 
known? That after it was discovered and slowly explored and more 
slowly settled, it required three months or more to span the Atlantic? 
That a successor of Washington who warned his fellow countrymen of 
entangling alliances with foreign powers should declare that the frontier 
of the United States is on the Rhine river? That within a short period of 
seven years we would double our national debt, continue to have eight or 
ten million unemployed in the richest land on the face of the globe, and 
rush into “total defense” immediately prior to an election at such tre- 
mendous expense that the backs of generations yet unborn must bend 
under the taxes to pay the public debt, if, indeed, it is ever paid? 

These, and many more questions are before us. Similar questions have 
been before other peoples and when they failed to solve them, their 
governments ceased to exist. Shall ours go the same way? Almost a 
century ago, John C. Calhoun of South Carolina in his Disquisition on 
Government stated that: 

. . . nothing is more difficult than to equalize the action of government in 
reference to the various and diversified interests of the community; and 
nothing more easy than to pervert its powers into instruments to aggrandize 
and enrich one or more interests by oppressing and impoverishing the others; 
and this too, under the operation of laws couched in general terms;—and 
which on their face, appear fair and equal. Nor is this the case in some par- 
ticular communities only. It is so in all; the small and the great, the poor 
and the rich, irrespective of pursuits, productions, or degrees of civilization; 
with, however, this difference, that the more extensive and populous the 
country, the more diversified the condition and pursuits of the population, 
and the richer, more Juxurious, and dissimilar the people, the more difficult 
it is to equalize the action of government—and the more easy for one portion 
of the community to pervert its powers to oppress and plunder the other. 


What have we today in America? The farmers are obtaining largesses 
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from the public treasury to grow less and the Federal treasury is being 
charged with the cost of much of the surpluses that the farmers grow. 
At the same time we are importing farm products from foreign countries 
to compete in American markets with the American farmers. We are 
damming rivers with huge concrete structures to generate electricity to 
sell in competition with electricity generated by private capital—capital 
which represents the savings of insurance policy holders, of banks, and 
others. In addition to that, we are taxing these same private electrical 
companies to produce a part of the funds to build public electrical plants 
with which to destroy them. We are subsidizing the railroad, the air- 
plane, and other means of transportation to compete with each other and 
we are using the power of the government to subsidize labor through 
shorter hours and higher wages—all of which must be reflected in the 
cost of the product of labor with the elimination of the marginal buyer. 
Many other illustrations could be cited and in citing these I am not to 
be understood as either approving or disapproving the sovietization of 
America. | am not expressing my opinion because it would be worth 
little if I did in the midst of world forces which have resulted in our 
turning backward the hands of the clock of time. I am merely reporting 
some of the things which have happened and which are happening in 
this once free land! 

In trying to understand some of these forces in government, we may 
profitably consider some of the older ideologies of government, though 
we must recognize that it is both difficult and dangerous to generalize in 
any discussion of political ideologies held by peoples from time to time 
since the dawn of history. Scientific laws have universality. The solution 
of a mathematical problem or an experiment in chemistry gives the same 
answer, whether in Japan or China or in England. No such universality 
applies to political ideologies of different peoples at any given period in 
the world’s history or to the same peoples at different periods in that 
history. But difficult as it may be, we must have some sort of classification 
for purposes of discussion and so with no claim to either historical or 
philosophical accuracy, I shall consider these ideologies under the clas- 
sification of personal, territorial, and international law. All three of these 
may be in turn included in the ideology of totalitarianism, governmental 
or ecclesiastical, and governmental totalitarianism may be operated under 
the ideology of nazism, fascism, or communism. The ideology of territorial 
law, if not totalitarian, may be utopian, representative in character, or 
conceivably some form of pure democracy. 
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With respect to the primitive ideology of law personal to the individual, 


it seems that this originated in the childhood of mankind. The family was 
the basis of whatever rules there may have been and the family migrated 
as a unit in search of game during the hunting stage and in search of 


pastures during the pastoral stage. The family took with it on these | 


migrations the household gods and such rules of conduct as it may have 
had. The earliest of these family groups appear to have traced their re- 
lationship through the mother and the society was a matriarchial one, 
Later the relationship was traced through the father, as among the early 
Hebrews and among the Romans. Such societies were patriarchial in 
character and so are most societies of today. When the hunting and 
pastoral stages were succeeded by the agricultural stage of human de- 
velopment, rules of conduct became much more important for the pro- 
tection of property rights in land, water, and the fruits of the two. Thus 
we find that the earliest known written laws are contained in the Code of 
Hammurabi, from 2123 to 2081 B.c., or thereabouts, King of Babylon. 


This code shows a highly developed and advanced stage of society, but 


how long it had been developing we do not know. The period of develop- 
ment must have extended over several centuries. The world was then 
old. We reasonably may conclude that in ceasing to be either hunters or 
herdsmen, the Babylonians did not immediately discard and throw off 
such rules as they may have developed in the earlier stages of their 
development; that is, the conception and practice that one was born to 
the family or racial relationship and to the rules and gods of that society. 
Naturalization was unknown until substantially near the end of the Roman 
empire when, in an attempt to place greater burdens on the barbarians, 
Roman citizenship was extended to them by decree of the Emperor. 
Adoption was practiced to some extent, but as among the American 
Indian tribes, the adopted person was initiated into blood-brotherhood 
with his new relatives and became subject to their gods and their laws. 


Wars were for the most part ones of total destruction of the conquered | 
peoples or their reduction to slavery, particularly in the great empires of | 


Asia Minor and Northern Africa. 

Generally speaking, from the dawn of history to the end of the Middle 
Ages law was personal to the individual. It was not territorial in charac- 
ter. The law applied to the individual because he was born a Greek, a 


Roman, or any of the other great groups of the period. Even comparatively | 


late in the Middle Ages a dozen men might be gathered under a shade 
tree and each be the subject of a different law. The ancient Babylonians, 
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Greeks, and Hebrews, for instance, had their own laws and their own 
gods, but they were not for the barbarians. When the Goths, Huns, and 
Vandals swarmed over decadent Rome, they brought with them their 
laws and the rulers of some of these invading tribes, emulating the 
Roman emperors, gave their peoples codes of law to govern them in 
their new homes. These codes borrowed heavily from the Roman code 
just as that code had borrowed heavily from earlier codes of other peoples. 

Let no one persuade you that all this is unimportant. Vestiges of it 
are found in the capitulations under which a number of occidental coun- 
tries, including the United States, now maintain or have maintained, 
within the immediate past, their own courts in China, Japan, and Turkey 
for the application of the law of the country of their origin to the nationals 
of that country resident in the respective oriental countries. Reconciliation 
of English law and the principles of the ancient Code of Manu in India, 
particularly in certain provinces, has been a tremendous task for the 
British and probably is far from solution. Vestiges of the rule of person- 
ality of the law are found in the claims to dual citizenship ft certain 
nationals who have been naturalized under the laws of other countries 
and to the remains of that rule we owe the German bunds and Fascist 
groups in the United States which the Dies Congressional Committee 
has uncovered with such disconcerting effects in our own country con- 
cerning “‘fifth columnists.” Much of the success of the German invasions 
of Belgium, Holland, Denmark, and Norway and possibly of France has 
been due to the so-called fifth columnists in those countries of German 
origin who acknowledged by their acts that they remained German, 
though residing in foreign countries. Similar activities in South and 
Central America have their origin in this old conception that the law is 
personal to the individual and follows him wherever he may go. 

And among modern nations, the German Reich encourages the de- 
velopment and application of such rule. It was because of the rule that 
once a German or of German blood always a German, that led Nazi 
Germany to bring Austria within the Reich and to seize the Sudeten 
territory in Czechoslovakia. The dogs of World War II were unleashed 
when Nazi Germany demanded Danzig and invaded Poland to get it. 

Not only was it an ideology, almost universally accepted to the end 
of the Middle Ages and to the rise of Nationalism, that law was per- 
sonal to the individual and not necessarily limited to any particular ter- 
ritory, but it was the general belief of the peoples of the world during 
this long period of time that law was either of divine origin or had divine 
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sanction. It was completely foreign to the thought of these early peoples 
that law could be, or was man-made. All ancient peoples believed that 
the rules of conduct, or laws, were mandates from and of their particular 
gods. For instance, the Mosaic Code is supposed to have been given to 
Moses by the God of the Hebrews atop Mt. Sinai and this story which 
Moses told his followers from the bondage of Egypt was told and retold 
in different versions by law-givers from Manu in India to the enlightened 
Greeks of Athens and the practical Romans at Rome. Until the invention 
of writing, this belief did not result in the static society which resulted 
after the laws were reduced to writing. During the period the laws were 
passed on from one generation to another by memory, there was always 
the possibility of change in the law to meet conditions as they arose, 
but after they were reduced to writing, the laws became static and so 
did society. What the gods had decreed mere man could not alter or set 
aside. The law was sacred and had to be observed under penalty of 
divine wrath—by both rulers and ruled. The Biblical story of Naboth’s 
vineyard indicated the extent to which even kings had to go to circum- 
vent the law and much the same result was reached by the Jurisconsults 
of Rome and by the later glossaters of first the Roman and later of the 
Canon law. 

After it was discovered by the Roman Senate that laws could be man- 
made, it was considered necessary at first, and desirable always, that 
the gods be consulted before the proposed rules were made law. We 
have seen the effects even in our own day of law which is believed to 
have divine sanction. For centuries the Turkish Empire remained static, 
the people were unprogressive, and the wheels of time stood still until 
Kemal removed the capital from Constantinople or Istanbul and took the 
fez from the heads of the Turkish subjects. He securalized the law. He 
did more. He securalized temporarily, perhaps, the government and the 
way of life for his people, with the result that they have made remarkable 
progress in the last twenty years. The Koran is no longer an obstacle to 
the governmental and material progress of the descendants of the fol- 
lowers of the Caliph of Bagdad. Much the same situation prevailed in 
Japan until Admiral Perry succeeded in arousing the sleeping people of 
that country to the wonders of the West and they have learned so rapidly 
and thoroughly that their competition is disliked by many occidentals. 
Only since the comparatively recent efforts of the late Sun Yat-sen have 
the Chinese ceased to be largely ruled by the teachings of Confucius of 
centuries ago. 
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Moses and other leaders of the peoples to and including many Popes 
of the Holy Roman Church through the Middle Ages were not ignorant, 
superstitious men. They knew that the great mass of people would not 
obey the law if they believed that it was man-made and that the gods 
had nothing whatever to do with its origin. When the law-giver and the 
judge was shorn of his divine origin or at least divine sanction, he went 
the way of the later Roman emperors who were made and broken by 
mercenary soldiers forming the bodyguards of such men. Centuries before 
these mercenaries auctioned off the throne of the Caesars to the highest 
bidder, Sophocles illustrated the lack of concern of the people of ancient 
times for man-made laws by a question which Creon asked of Antigone 
as to why she did not observe what he called “these laws’’—actually 
his own decrees. She answered: “It was not Zeus who proclaimed these, 
nor Dice, the fellow-lodger with the Gods below, who act these laws 
among men, nor did | think thy proclamations have so much force that, 
being a man, thou couldst overrun the Gods’ unwritten and unshakable 
customs.” Medea, in the great tragedy of Euripides which goes by her 
name, demands of Jason in anger and despair: 


“Is sworn faith so low 
and weak a thing? I understand it not. 
Are the old gods dead? Are the old laws forgot, 


and new laws made?”’ 


In a later passage, Jason attempts to persuade her that far from being 
wronged she has, on the contrary, much to be grateful for by reason of 
the very immutability of the law: 


“A good Greek land hath been 

Thy lasting home, not barbary. Thou hast seen 

our ordered life, and justice, and the long 

still grasp of law not changing with the strong man’s 
pleasure.” 


The law did have a long still grasp, particularly after it had been 
written. The Twelve Tables of Rome held absolute sway, in their original 
written form, for more than 250 years during which time there was no 
relation on any matter which touched their provisions. The tables re- 
tained their authority for nearly a thousand years and while they had 
the benefit of the interpretations of the great Jurisconsults, no one at- 
tempted to pack the number of such interpreters. The American people 
have somewhat the same reverence for their Constitution, though it 1s 
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but a babe in arms as compared with the effective life of these ancient 
legal documents. 

Alongside this popular belief in the divine origin and later divine sane- 
tion of their laws, there was popular belief that the rulers were either of 
divine origin or ruled with divine sanction. Proof of this statement is 
not only available in the books of the Old Testament and in the Koran, 
but it is equally available with respect to the rulers of ancient Egypt and 
of China until the last half century and is today available as to the Japanese 
Emperor whose people believe that he is the Son of Heaven. The degree 
of obedience and veneration today accorded to the Japanese Emperor 
does not surpass that given by the people of the ancient or medieval 
world to their rulers. As a matter of fact, it was the general belief of 
the peoples of Europe at the time the Thirteen Colonies were founded in 
America that the several kings ruled by divine right and Christ but 
voiced such ideology when he stated in reply to a questioner that the 
people should render unto Caesar the things that were Caesar’s and to 
God the things that were God’s. The successors of Saint Peter on the 
Throne of the Roman Catholic Church taught absolute obedience of the 
people to earthly rules and rulers, though some of the Popes did claim 
the right to excommunicate early kings for disobedience of God’s laws 
and thereby relieve the people from obedience to that particular king. 

The nations of the ancient world had their own gods and their own 
laws. All others were barbarians who were either to be destroyed or 
reduced to slavery, but they were not to be incorporated into the conquer- 
ing nation or made the beneficiary of its laws and partakers of its religion. 
Ancient wars, like those of the American savage Indian, were wars of 
extinction of conquered peoples and not unlike those now prevailing in 
Europe, Asia, and Africa where bombs and machine-gun bullets from the 
skies make no distinction among men, women, and children. All were 
and are made victims of savage brutality. 

The ancient and medieval static societies or nations slowly rose and 
slowly fell, each being succeeded by stronger and more virile ones, until 
the time came when the superior militarism of Rome made her mistress 
of the world for many centuries. While the earlier history of Rome was 
the history of continuous warfare, yet there came a time of comparative 
peace—the Pax Romana. Rome perfected some of the political ideologies 
of the ancient Greeks, particularly in the field of private law and be- 
cause of the excellence of the task performed by the Romans under the 
leadership of Papinian, Gaius, Cicero, and others including Justinian, the 
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Roman private law has had great effect upon all subsequent European 
legal systems and has not been without its influence in America, par- 
ticularly in equity and in maritime law. However, the fact that these 
ancient societies were stable ones is attested by their continued existence 
for centuries. No government in existence today was in existence two 
centuries ago in its present form. 

But the time came when internal decay led to the downfall of the 
western Roman Empire and several centuries later of the eastern Roman 
Empire with its capital at Constantinople. There settled upon the Western 
world a black night—a night even blacker than those of later ancient 
times and was only illuminated by a few candles burning in the monasteries 
of Europe as cowled monks labored over the comparatively few manu- 
scripts of ancient thinkers which had been preserved, both from the on- 
slaughts of war-like but ignorant barbarians, and the fanatical zeal of 
some early churchmen. Men were forced to attach themselves and families 
to local strong men for protection and there ensued the Middle Ages, of 
temporal lords and barons with their castles and armed retainers at almost 
every strong point throughout the Western world. Armed conflict among 
these temporal lords and barons was almost incessant until, by some 
stroke of genius, the Catholic Church was able to direct their warlike 
energies toward Asia Minor in an effort to recover the Holy Sepulcher 
from the defiling hands of the infidels. Out of the Crusades and the 
conflicts with the followers of the Koran came a revival of learning 
based on the manuscripts which these cowled monks had been able to 
preserve and upon the learning of the Near East, particularly mathematics. 

A few thinkers arose during this period and it may well be said that it 
marked the beginning of the downfall of popular belief in divine sanction 
for both laws and rulers and marked the rise of nationalism, which was 
to rule the world for the succeeding centuries—nationalism which is in a 
death-grapple today on almost three-fourths or more of the world’s 
surface. The labors of the schoolmen of the Middle Ages in the great 
universities; the migration of students from university to university to 
sit at the feet of some of the great thinkers attached to particular uni- 
versities; the nailing of Martin Luther’s thesis to the little church door 
in Germany; and the acknowledgment by King John in Magna Charta 
that laws applied equally to rulers and ruled, were all a part of the great 
upheaval in human thought following the Crusades which we refer to as 
the Renaissance. All this was followed by the discovery of America and 
the opening up of new fields of both thought and activity for the hardy 
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spirits of the time. The struggles of thought and of men were indeed 
cataclysmic, illustrated by the Golden Elizabethan period with its Drakes, 
Raleighs, Byrons, Shakespeare, and others. The fecundity of thought and 
accomplishments during this period in England was comparable with the 


Golden Age of Pericles in Athens. The echoes of such struggles have. 


not died away in our own time. In fact, as their echoes bound and re- 
bound from the cliffs of the intervening centuries, it seems that they 
grow in intensity and effect upon human destiny. 

Without dwelling further upon the turmoil borne of the complex 
interactions of the colliding forces of the Church, the disintegration of 
the Roman Empire, the feudal system, the Crusades, and the revival of 
learning with the attempt of the churchmen, through use of the Inquisi- 
tion to force all thinking into a common mould approved by the Church, 
I pass on to the ideology of sovereignty, advanced by Bodin in the six- 
teenth century which developed and ripened in the seventeenth and 
eighteenth centuries into nationalism—the concept of a people occupy- 
ing a common territory and subject to a common law but to no outside 
authority. This concept resulted in the powerful governments of England, 
France, Netherlands, and, transiently, Spain. The French Revolution set 
the stone of nationalism rolling down hill. Napoleon smashed both Feudal- 
ism and the Holy Roman Empire, which represented an attempt of the 
Middle Ages to reestablish the Roman Empire. Also, Napoleon challenged 
and defeated the claims of the Popes to temporal power over princes and 
potentates, though these claims lingered on for many years thereafter. 
However, in his attempt to found another universal empire on the ruins 
left by Alexander and the Caesars, Napoleon aroused such opposition to 
alien rule that eventually he was shorn of all power and exiled to St. 
Helena. 

The reaction resulted in the establishment of the German Empire in 
the halls at Versailles and it stimulated coherent population everywhere 
to demand, seek, and in many instances to attain political unity and 
independence. There was no phrasemaker of that day to apply the term 
“self-determination of peoples” to the phenomenon, as President Wilson 
did in 1918 when he insisted upon the establishment of independent 
governments for certain racial minorities—governments which Hitler and 
Stalin have toppled over as they would houses of cards—but there was 
little to distinguish the process in the two periods of history. For the 
time being, at least, and with the exceptions I have mentioned, the rise 
of nationalism brought to an end the personality of the law. Strong 
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nations demanded that the people residing within their borders should be 
subject to their laws. Not a little of the present-day support for the Dies 
Committee and the great hostility to fifth column activities are due to 
these considerations. 

However, the full-fledged philosophy of national sovereignty proved a 
source of ceaseless conflict in the eighteenth and nineteenth centuries and 
engendered, in quest of order and stability, potent but rival philosophies 
of imperialism and internationalism. There was necessarily an uneven 
division of the world’s surface and raw materials. A number of nations 
found themselves without sufficient land to feed their peoples or sufficient 
raw materials to keep such people employed. For instance, the west 
bank of the Rhine has a population less than one-half the population on 
the east side of the same river and the existing situation between France 
and Germany is not greatly unlike that confronting the people of the 
Thirteen States when they could look, successively, across the Alleghenies, 
the Mississippi, and the Rocky Mountains to rich soil and natural re- 
sources inhabited by a scant population, principally scattered bands of 
Indians, hunters, and trappers. 

With the flowering of nationalism, mass migration—such as those of 
the Hebrews in fleeing from Egypt, the Tartars in their sweep to the 
gates of Europe, the Arabs in overrunning the Iberian peninsula, and 
the Goths, Visigoths, and others in overrunning Rome—bringing with 
them both their gods and their laws became impossible. People who 
migrated from their homelands became subject to the laws and rulers of 
the country to which they migrated. Even though the countries of their 
origin laid claim to dual citizenship, these migrating people gradually 
adopted the ideologies of the countries to which they went, particularly 
in the second and succeeding generations. This was a serious matter for 
the countries of origin of the migrants and many devices have been used 
in an attempt to impose upon the migrating peoples responsibility to the 
countries of their origin—the old theory of the personality of the law all 
over again. 

Instead of an absolutism enforced with the aid of appeal to the gods in 
behalf of both rules and rulers as during ancient and medieval ages and 
instead of the absolutism of feudal barons during part of the medieval 
ages, there arose with the commencement of nationalism an absolutism 
enforced by the ruling classes. At first, these classes were based upon 
conditions of birth—whether of the nobility originating in feudal times 
or of the guilds and there was a more or less constant struggle by the 
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common man for a greater share of the fruits of industry and for a greater | 
share in government. This period was complicated by the commence. | 
ment of the industrial revolution, possibly resulting from the revival of | 
learning and the fecundity of thought to which I have referred—from | 
which there gradually evolved a bourgeois class so strong that it was 
able to enforce its will against both the nobility and the proletariat. 

There were thinkers during the early nineteenth century who argued 
for the sterility of such concepts as absolute rights, absolute sovereignties, 
and absolute justice. These thinkers insisted that there was but one ab- 
solute, and that was the absolute of expediency. They claimed that the 
satisfaction of the individual should furnish the yardstick of utility of 
government and that for the whole of society the controlling principle 
should be the greatest happiness for the greatest number. These men were 
termed Utilitarians and they had potent leaders in the persons of Jeremy 
Bentham, John Austin, and the Mills. If Jeremy Bentham had been writ 
ing the Declaration of Independence, for instance, that document would 
have declared that all just governments derived their authority, not from 
the consent of the governed, but from the utility of the acts of such 
government in promoting the happiness of its subjects. With ruthless 
logic the Utilitarians brushed aside the ancient verities of both radical | 
and conservative thought; erased all distinction in principle between free 
and despotic thought in politics; taught that divine right, historical right, 
national right, contractual right, and constitutional right equally and alike 
were rubbish and nonsense. The doctrine that there was no right to rule 
and no right to be free, but the fact of power and the circumstances of 
power was a doctrine to rock the foundations of all accredited theory. 
The ideology of utilitarianism was and is an ideology for intellectuals 
and emphatically Jaissez faire. It demanded free trade, freedom of occu- 
pation, unrestricted competition, inviolate private property, and other 
individualistic concepts. 

Such doctrines resulted in the Jeffersonian concept that governments 
were best which governed least and under nationalism there ensued many 
years of struggle in both England and the United States for a realization 
of the ideal of utilitarianism. However, it slowly came to be realized 
that unchecked and uncontrolled individualism could be as harmful to 
the proletarians, the laboring and lower financial classes, as totalitarian- 
ism; in fact, even more so, because it seems to be an economic or socio- 
logical principle that the man who has arisen from a lowly station in 
life is an even harder taskmaster than the man who is born to, and has 
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always enjoyed opulence. Under nationalism the struggles in France re- 
sulted in a so-called republic, while in England it resulted in a so-called 
democracy, with the king reduced to a more or less figure-head in the 
scheme of the British Government. In the United States, there was estab- 
lished a republican form of government and it was not until the ascendency 
of Woodrow Wilson to the Presidency that we began generally to speak 
of our “democratic’”’ form of government! 

If there was one thing which the founders of this republic distrusted 
more than absolute power in the hands of a ruler, it was absolute power 
in a democracy, in the majority of the people. The standard arguments 
throughout the centuries against democracy are (1) That democratic 
government is prone to indecision, feebleness, instability, and stupidity 
because of the volatility, unintelligence, and ineptitude of the masses; 
(2) that democratic society exalts mediocrity and inferiority, the masses 
being resentful of persons above their level of intelligence and ability, 
preferring leaders of their own kind; (3) that democracy easily falls prey 
to demagogism, bossism, and vicious pressure politics— the shortsighted- 
ness and selfishness of minorities of the people being responsible for 
such things; (4) majority rule tends to tyranny, the intolerance and 
bigotry of the multitude being subject to no restraints; and (5) that 
democratic governments cannot be carried on without political parties, 
this inevitably resulting in a government by an invisible oligarchy. Prac- 
tically every check and balance placed in the Federal Constitution was 
designed and intended to protect the minorities in America from the 
tyranny and intolerance of the majority but, alas, these checks and 
balances have largely broken down—first by reducing the procedure for 
the election of President to one of direct voting; second, the popular 
election of United States senators; third, by organized group pressure on 
both the Legislative and Executive branches of the Government; and, 
fourth, by placing on the Supreme Court of the United States a majority 
from pressure groups. 

But such an ideology is nothing new in the cycle of governments. 
Polybius, the Greek historian, writing about 125 B.c., charted the cycle 
of governments and the American form of government is going the way 
other governments of the past have gone, but at an accelerated speed. 
Men who know better and men who are able and patriotic not infrequently 
place allegiance to party politics above allegiance to the principles on 
which this government was founded and, so long as men so act, all that is 
needed is to seize control of the party machinery. England muddled 
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through under an umbrella government until the British Empire was con- 
fronted with disaster before the leaders would sink party differences 
under the leadership of Churchill. The parliamentary government of 
Italy was almost in a state of collapse when the Blackshirts, under Musso- 
lini, took charge by force and established a totalitarian State on the model 
of that of Rome of 2,000 years ago. France saw the sorry spectacle of 
selfish political struggles until the Germans had overrrun the country 
and forced the half dozen or so political parties to flee from Paris and so 
it goes. 

The world has never known a pure democracy in anything more than 
a comparatively small town and even there such governments were fail- 
ures when the towns became comparatively large ones. Ours was estab- 
lished as a representative government, but due to various developments, 
many public men are Charlie McCarthys, attempting to vote the senti- 
ments of their constituents instead of voting their own sentiments and, 
either going down to defeat in the recurring elections, or convincing 
their constituents that the position taken is the correct one. Under such 
circumstances we seem to have developed a democracy by proxy. We 
have straw polls conducted on national scales for and against both men 
and measures and the owners of such straw polls seriously argue that 
they make “democracy more articulate.’”” We have public men in the 
highest stations referring to our government as a “democracy’’ and to 
the governments of France and England as democracies. I think they have 
even gone so far as to include the Netherlands, Belgium, Norway, and 
Sweden as democracies. Yes, we have a democracy where the man or 
woman living on relief, on the taxes collected from those who work, has 
as much voice in the conduct of public affairs as the man or woman who 
is responsible for providing jobs for hundreds and thousands. By the 
process of leveling down, our present form of government bids fair to 
become totalitarian, at which point the people will select a dictator, as 
other peoples have done, to save them from themselves. 

Now this is not due to the cussedness of the people. Millions of them 
honestly believe that they can get something for nothing—hence the de- 
mands of the farmer for relief in the form of subsidies; the demands of 
the poor for subsidies in various forms, including public works; the de- 
mands of rural people for electrification of their farms financed from the 
public treasury; the demands of the manufacturers for a subsidy in the 
form of tariffs on their products; and the various and other sundry de- 
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mands of organized minorities which the politicians think they must meet 
from the pockets of all the taxpayers. I suppose it is difficult to believe 
that the aggregate annual amount paid as Federal taxes on tobacco is in 
excess of the returns on the entire southern cotton crop. It is a fact, 
nevertheless. Unquestionably, we have a candy-stick government on the 
largest scale ever known and it remains to be seen whether the people 
want a collectivistic State—because that is where the republican form of 
government established by our forefathers and which we have converted 
into a democracy by proxy is heading as fast as it can go. 

The ideologies of utilitarianism and laissez faire are basically incom- 
patible with the nationalistic State. National unity in external matters re- 
quires substantial national unity in internal matters. Internal unity eventu- 
ally comes to involve consideration for the economic interests of the 
whole population—economic interests determined by the whole of the 
people and not by selfish minority groups, or if the latter, by very small 
groups—such as those surrounding dictators of either yesterday or today. 
We can no more depend upon labor groups making the right determination 
between their interests and the interests of the public at large than we 
can depend upon the bankers of Wall Street, or the steel manufacturers 
making such a determination which will be fair and just. Thinkers in the 
late nineteenth and thus far in the twentieth century have discovered this 
fact and it greatly disturbs them, as it well should. The ruthlessness and 
greed of different classes in a nationalistic State, be it democratic or 
otherwise, have led to the ideologies of the collectivistic State, or back 
again to totalitarianism which has ruled a part of the world, in one 
form or another, from the dawn of history. 

These thinkers of the nineteenth and twentieth centuries in the Western 
world began to demand that the power and authority of the government 
be used to limit the free exercise of individual rights—which had as 
much capacity in such a society for the promotion of evil as it had for 
the promotion of good. Abuses of liberty on the part of economic over- 
lords had become as ruinous, in the opinion of these liberals, to the wel- 
fare of the masses as abuse of authority on the part of political overlords 
in feudal or ancient times. It was claimed that in some respects it was 
worse because there was at least popular belief in the divine origin or 
sanction of both rules and rulers to restrain to some extent the political 
overlords. There was no such belief on the part of the economic over- 
lords, except under slave systems. Political thinkers and philosophers 
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began to develop and modify past ideologies so as to shape them to the 
circumstances of the proletarian struggle for economic justice, or for an 
individual ‘‘place in the sun.” 

This new development was not in fact new. The collectivistic idea in 
one form or another, had been involved in political thinking of mankind 
in every period prior to the eighteenth century, but the theory did not 
take its present form until Karl Marx appeared upon the scene near the 
middle of the nineteenth century. Marx matriculated at the University of 
Berlin in 1836 and the philosopher Hegel had been dead but five years, 
Radicalism was rampant at the University of Berlin and Marx became a 
student of Hegelianism and a radical. I have not the time to trace the 
career of Marx and I must summarize by stating that he made articulate 
the ideology of collectivism, or of the proletariat, which we now know 
as communism. With Marx, proletarianism became militantly aggressive, 
whereas before his time it had been a mere matter of protest and aspiration, 

In substance, the position of Marx was that economic forces had de- 
termined the character and development of society. He argued that at 
every stage of mankind, the ruling class had controlled the forces of pro- 
duction; that subject classes striving to wrest this power from the ruling 
classes had set in motion and kept going a continuous struggle of slaves 
against masters, plebeians against patricians, serfs against feudal lords, 
journeymen against master craftsmen, bourgeoisie against landed gentry, 


and proletariat against bourgeoisie. Marx thought that if the proletariat 


could wrest control from the bourgeoisie, the economic struggle would 
end, because the means of production would then be in the control of the 
producers themselves, the profit system would be abolished, and no 
group would have power to oppress another. Marx argued that Govern- 
ment in its relation to the individual was an obstructive, rather than a 
constructive force in social evolution and was simply an instrument in 
the hands of the ruling classes to oppress the lower classes. Having con- 
trol of the government, Marx argued the ruling class or the bourgeoisie 
resisted all change and change could not be brought about except by revo- 
lution or by political strength in the proletariat sufficiently strong to 
force the ruling class to yield. Marx preached the dictatorship of the 
proletariat—the destruction of the capitalistic system—the winning of 
the battle of democracy! He summed up his philosophy on this point in 
the following words: 


When in the course of development, class distinctions have disappeared, 


and all production has been concentrated in the hands of a vast association of | 
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the whole nation, public power will lose its political character. Political power, 
properly so-called, is merely the organizing power of one class for oppressing 
another. If the proletariat during its contest with the bourgeoisie is compelled, 
by the force of circumstances, to organize itself as a class, if by means of a 
revolution, it makes itself the ruling class, and, as such, sweeps away by 
force the old conditions, of production, then it will, along with these condi- 
tions, have swept away the conditions for the existence of class antagonisms 
and of classes generally, and will thereby have abolished its own supremacy 
as a class. In the place of the old bourgeoisie society, with its classes and 
class antagonisms, we shall have an association, in which the free develop- 
ment of each is the condition for the free development of all. 


After the Bible, it is quite possible that Karl Marx’s Das Kapital and 
his Communistic Manifesto have influenced more men and women than any 
other books ever written. 

The Marxian ideology of communism has had to meet furious on- 
slaughts—not only from believers in a capitalistic economy, the utilitari- 
ans and individualists, but it has met with opposition within the circle of 
collectivistic philosophers. It is difficult to say whether the capitalistic 
opposition or the other collectivistic opposition has been fiercer, but no 
matter the opposition, the ideology of communism still lives and appears 
to be gaining ground, notwithstanding it is based on half truths and no 
real scheme is advanced for the continued existence of a society after it 
has become communistic. Unquestionably, such success as the Russian 
experiment in communism has had and its extension to other countries, 
as in Mexico, will make an end of all countries based upon all other 
political ideologies. The ideologies of anarchism and syndicalism are of 
ancient origin and lineage. They assumed a definitely proletarian character 
in the second half of the nineteenth century, inspired a militant working 
class movement, and today these ideologies are definitely communistic 
ideologies. All are as far as may be from the political ideology of divine 
origin or sanction of rules and rulers and all are internationalistic, rather 
than nationalistic. 

By the end of the nineteenth century individual liberty was under 
attack from many quarters and the dawn of the twentieth century saw a 
vigorous revival of the ancient idea of the paramount government. That 
this idea arrived when it did is largely due to the continuing maladjust- 
ments of economic and social life following the World War, but it would 
have come without that war. The problems of economic nationalism and 
the doctrine of individualism were forcing the governments in all parts 
of the world to assume responsibility for the “general welfare” and not 
a little of the force was due to the followers of Marx, whether they were 
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socialists or communists. Strong governments were needed in many | 


countries to prevent a state of chaos. Dictatorships supplemented consti- 
tutional government in several European countries in order to secure the 
necessary governmental power to prevent chaos, and with the dictators 
was reborn the ideology of the totalitarian State, the ideology held by 
Plato of the all-absorbing and all-transcending body politic. As I have 
attempted to indicate, the ideology of the ancient world—due to numerous 
reasons—enfolded the individual so completely within the community 
that the idea of the rights of the individual as against the rulers never 
gained a foothold until Runneymede and che foothold there was for the 
lords and barons, not for the proletariat. 

It was on October 28, 1922, that the Fascist Blackshirts marched on 
Rome and for the prevailing confusion and ineptitude in Italian govern- 
mental affairs promised a perfect fusion of the individual and the com- 
munity through immolation in the totalitarian State. The Blackshirts 
promised to rescue the country from communism, but how this was to 
be done was not made clear. As always with the panic-stricken, the 
frightened financiers, industrialists, and professional people rallied to the 
support of what promised to be a force sufficient to protect them from the 
proletarians and they awoke to totalitarianism as ruthless and as power- 
ful as that other collectivistic society of communism. Mussolini is another 
quarterback on a football team. He frankly states that he does not believe 
in “dogmatic programs” and that the Fascist party permits itself to be 
“aristocrats and democrats, conservatives and progressives, reactionaries 
and revolutionaries, legalitarians and illegalitarians, according to circum- 
stances of time and place and environment.” 

One thing seems certain, that under the totalitarian ideology of Fascistic 
Italy there is no more such thing as inalienable individual rights in Rome 
today than there was in the Rome of the Republic or in the Rome of the 
Caesars—or elsewhere in the ancient world, for that matter—and largely 
for the same reason that man exists but for the State. In other words, 
save for a brief period in modern times, the State has been all-powerful in 
Rome from the earliest known records of that land to this day. The modern 
dictator of Rome would convince the Italians under him that they are as 
powerful as the legions which overthrew Hannibal. Mussolini, too, 
dreams of extending that totalitarianism to the banks of the Nile where 
first Caesar and Cleopatra and then Anthony and Cleopatra lived and 
loved! Can he do it? If similarity in political ideologies could accomplish 
that task, the answer is in the affirmative. 


— 
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There is this difference between the political ideology of the collectivis- 
tic communism of Russia and the collectivistic fascism of Italy: In Russia 
the masses, the proletariat, theoretically rule while in Rome the Fascists 
ridicule the very idea of rule by the masses—claiming that the masses have 
neither the moral nor the legal right of self-government. Fascism boldly 
proclaims that it affirms “the immutable, beneficial, and faithful inequality 
of mankind, which can never be permanently leveled through the mere 
operation of a mechanical process such as universal suffrage.” The 
Fascists are one with Aristotle in their belief in a rule by superior minds— 
but the only trouble is that there is no assurance of a rule by superior 
minds. It may be a rule by an aging and fat man who, bared to the waist, 
jumps a horse over hurdles to show his totalitarians that he is not growing 
old! 

The political ideology of nazism is very similar to the political ideology 
of fascism, but the mechanics of the two systems differ. Nazis insist that 
German political society is united only in the person of the Leader, Der 
Fuehrer. He is more than the leader of the Nazi Party. He is the voice 
of the national soul, whence comes his authority which is apparently as 
supreme as that ever possessed by the absolute rulers of any marauding 
band of Germans which harrassed Caesar’s legions. This deification of 
Der Fuehrer is almost a complete reversion to the belief of ancient and 
medieval man in the divine origin or sanction of his rulers. German 
totalitarianism goes much further than the Italian counterpart in exploit- 
ing the myth of racial genius and destiny. In some respects, at least, the 
hold of nazism over the masses is not unlike that of the prophets of Islam 
over the followers of Mohammed. It is a form of religious fanaticism and 
that nazism has succeeded in raising up a powerful State cannot be gain- 
said. This need of masses, this belief of masses cannot be crossed out by 
war. The economic and social problems which resulted in the need and 
caused the belief must, in some way, be met and solved. 

Thus, Gentlemen of Rotary, sketchy and inadequate though these 
remarks have been, I hope that I have proved to your satisfaction that 
there is little in the political ideologies of today which is new and that 
governments go in cycles, as old Polybius discovered and recorded for 
us in his history written some 125 years before the Birth of Christ. The 
question which confronts every American today is whether our republican 
institutions of government are to be swamped by a dictatorship of the 
proletariat to the extent that we will revert to some version of nazism or 
fascism; that is, whether we shall go back to the despotism of ancient 
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times, under whatever name it may be called, because the masses of 
Americans are fit to live under no other form of government. It does 
seem to me that if we had had the courage, half the vision, and half the 
unselfishness of our forefathers who established our republican form of 
government, we could preserve it by meeting and solving the social and 
economic problems now causing the blind Samson to tug at the very 
foundations of a great governmental system. May I remind you in closing 
of the words of wise old Benjamin Franklin as he left Independence Hall 
after the Constitution had been signed: ‘We have given you a republic 
if you can keep it.” 

Frankly, the only encouraging sign I see on the horizon is the meeting 
of groups of business and professional men, such as we have here today, 
to study the problems of government—but we must have far more than 
that. Each man must be willing to carry to his fellow men the basic ideals 
upon which this Nation was founded and has grown great by the mo- 
mentum of its being founded, not through any momentum it has gained 
from us. These ideals are very simple: The Government of the United 
States is based upon equal and exact justice to everyone, regardless of 
race, color, creed, or station in life. It is not based upon the principle 
that its powers may be used by greedy and selfish minorities to gain 
advantage over the balance of us—and I care not whether these minorities 
are labor unions, capitalists, farmers, or any other social, political, or 
economic segment of our people. To state it even more simply: If we 
could persuade ourselves and our fellow men in the United States to live 
by the Golden Rule we might be able to solve our own economic and 
social problems which have caused so much ferment. The solution which 
we reach might assist other nations to do likewise. Thus we could pre- 
serve the republic which George Washington, Benjamin Franklin, and 
others gave us more than a century and a half ago. The sorrow, suffering, 
and poverty for all which lies down the road of totalitarianism should 
make us shrink from it in horror and to highly resolve to give unstint- 
ingly and unselfishly our ability and our efforts to meet the problems too 
long delayed in their solution. 








